OSAWATOMIE CITY COUNCIL
WORK SESSION / MEETING AGENDA
September 27, 2012
7:00 p.m., Memorial Hall

WORK SESSION

A

B.

Call to Order

Roll Call

Work Session Items

1. Efficiency Kansas 2.0

Adjournment of Work Session

REGULAR MEETING - 7:30 p.m.

E.

F.

Call to Order

Roll Call

Approval of Agenda

Council Items

1. Pool Planning Contract - BG Consultants

2. Sewer Plant Project & Contract - BG Consultants
3. RICE Conversion Contract — Exline

4. Police Car Purchase

City Manager Updates

Executive Session

Adjournment of Regular Meeting
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Phone: (913)755-2146

WWw. osawatomleks. org Fax: (913)755-4164
STAFF AGENDA MEMORANDUM

DATE OF MEETING: September 27,2012
AGENDA ITEM: Efficiency Kansas 2.0

PRESENTER: Scott Shreve, EMG

ISSUE SUMMARY: The State of Kansas has re-engineered the Efficiency Kansas program to
create version 2.0. It is a low-cost loan program that helps Kansans make energy-efficiency
improvements to their home, rental unit or small business. The program uses qualified energy
auditors who will pinpoint how a home or building uses (and loses) energy and give provide a
custom plan to make them more energy efficient. Efficiency Kansas provides low-cost financing

through participating lenders or utilities.

The City’s energy consultant, Scott Shreve, will provide an overview of the program and how
the City would be involved as the utility company. The packet includes several documents
related to the program for informational purposes only.

COUNCIL ACTION NEEDED: Review and discuss.

STAFF RECOMMENDATION TO COUNCIL: Provide direction to staff on whether or not to move
forward with the program. | do not recommend formal action at this meeting.

2012-09-27 SAM Efficency KS 2.0.docx


http://www.efficiencykansas.com/auditors_list.php
http://www.efficiencykansas.com/auditors_list.php
http://www.efficiencykansas.com/lenderutility.php

EFFICIENCY KANSAS 2.0

This efficiency program works in conjunction with the State of Kansas Efficiency Kansas Loan Program
to give City retail customers a turn-key solution to help lower their energy bills. It provides access to a
loan program for cost-effective energy-efficient Improvements and adds the loan payment on the
utility bill. EMG has administered this program for other municipal utility.

In simplest terms, this program allows for the energy savings to pay for this energy improvement loan.
In order to qualify you must meet the following requirements:

1. Livein an City service territory.

2. Have 12 month utility billing history so baseline can be established.

3. Not had utility service disconnected in last 12 months due to non-payment.
4. Be current on utility service.

Business buildings must be equipped with “residential” like HVAC equipment in order to upgrade the
current HVAC system.

***NO INCOME RESTRICTIONS***

Some of the Features:

Interest loan for residential ($20k) and small commercial/industrial (530k) energy efficiency is
as follows: 1-3 years 5%, 4-6 years 6%, 7-9 years 8%, 10-15 years 8 %2%.

2.0 - Interest loan on “Commercial Lighting” program is 1-5 years 5% and 6% for 6 years up to
$30,000.

Meter-based agreement (loan tied to location and not the person).

Customer is responsible for energy audit. The customer is the obligated to pay for the audit at
the time of the audit ($300).

Most of the improvements that generate the largest savings will be programmable thermostats,
air-sealing/weather stripping, and insulation. HVAC may have enough savings based on age of
equipment, but will require a longer term which, in turn, adds additional interest.

Customers must make the energy improvements based on their simple payback. If the
customer does not want to make a payment to buy-down the project to fall inside of the
financed amount, the customer would begin deleting the lowest simple payback improvement
until the project was completely financed by the savings generated from the improvement
measures minus the associated interested involved in the loan.

Comprehensive home energy audit designed to accurately diagnose and solve your home or
building's energy waste problems in the most cost-effective manner possible, and identify most
safety issues concerning the physical structure of the home, mechanical equipment (e.g. gas
furnaces and water heaters), combustible gas leakage, and carbon monoxide leakage.

City is not responsible for the loan. City will go through the same steps as collecting on a non-
pay utility bill. After exhausting all avenues, the City will turn the customer over the bank to
collect.

City Fee: $1 per month for the term of the agreement

State Fee: $2 per month for the term of the agreement
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Efficiency Kansas 2.0 Program Guide

Section 1: Efficiency Kansas Overview

1.1 Introduction

Beginning July 15, 2009 the Efficiency Kansas loan program was established by the Kansas
Corporation Commission (hereafter, “KCC”) to promote energy conservation through energy-
efficiency improvements in existing Kansas homes and small businesses. Operated by the Energy
Division, a division of the KCC, Efficiency Kansas was funded with approximately $34 million in federal
economic stimulus dollars, authorized by the American Recovery and Reinvestment Act of 2009. As
the program re-launches in 2012, it is funded by up to $20 million dollars provided entirely by the
private sector.

The Efficiency Kansas loan program is a revolving loan program. In other words, as funds are repaid,
the loan fund will replenish and thus provide a long-term source of financing for cost-effective
energy conservation and efficiency improvements in homes and buildings throughout the state.

To better accomplish the program objectives (detailed below), the Energy Division has partnered
with Kansas utilities to promote energy-efficiency improvements in Kansas homes and small
businesses. To ensure cost-effectiveness, all structures will first undergo an energy audit that results
in a customized energy conservation plan (see Section 2 for more details about energy audits and
auditors). Only those improvements for which estimated energy savings cover or exceed the project
cost will be approved for Efficiency Kansas financing. Customers may have the option to make
upfront payments to “buy down” project costs to meet this requirement. This upfront payment will
be referred to as the “Initial Customer Outlay” for programmatic reference.

See the Efficiency Kansas Data Collection workbook, page 7, “Loan Overview” for project budget calculations.

Future Updates

This manual may be updated or revised at any time; the version number will be changed with each
substantive update. Program Participants, Participating Utilities, Qualified Auditors, and Contractors
should refer to the Efficiency Kansas website (www.efficiencykansas.com) for the most current
version.

Energy efficiency goals of the KCC

The loan program is closely aligned with the KCC’s overall goals for energy efficiency programs, as
laid out in the final KCC order in Docket 08-GIMX-442-GIV (the “442 Docket”), in that it (1) produces
cost-effective, firm energy savings; (2) requires a comprehensive approach based on sound building
science principles; (3) works well with Midwest Energy’s existing HowSmart® program, as well as
similar meter-based programs that may be offered by other utilities; and (4) allows for targeting of
rental units.
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Efficiency Kansas offers Kansans an affordable approach to making energy-saving improvements in
existing buildings statewide. By using local contractors, the program stimulates economic activity
throughout the state. And by allowing the funds to recycle though the revolving loan fund, the
program provides the state with a long-term source of funding for smart energy efficiency
improvements to help reduce energy consumption and emissions of regulated pollutants and carbon
dioxide now and in the future.

1.2 Eligibility Requirements

Efficiency Kansas 2.0 has no income limits. All Kansas owners of existing homes and small businesses,
regardless of their income, are eligible to participate in Efficiency Kansas and may apply for financing
through their Participating Utilities (provided their electric or natural gas utility offers the program).
Tenants whose utility offers a meter-based program may also be eligible for financing.

Efficiency Kansas 2.0 participants must be in good standing with regard to their utility bill payments
and have access to 12 consecutive months of utility bills. While it is preferred that these bills be the
participant’s, if a participant has not lived in the home for 12 full months, they may be eligible if they
have access to the previous occupant’s bills. (See Appendix 1: Fuel Information Release Form)

Auditors listed as an Efficiency Kansas 2.0 Qualified Auditor may participate in the program as a
consumer however; an auditor shall not conduct an energy audit on or, prepare documentation for
an Efficiency Kansas project on their own property. Any Qualified Efficiency Kansas Auditor must
employ the services of another Qualified Efficiency Kansas Auditor to participate in the program.

Residential Structures

Owner-occupant

All Kansas homeowners may participate in the program, provided they meet the following criteria:
e They are deemed creditworthy by participating utilities
e They are Kansas residents,
e The existing house is in need of energy-efficiency improvements (proposed improvements
must meet program guidelines)
e The home is located within the state of Kansas, and
e The home has been constructed for a period of 12 months or longer.

Rental units

Owners of property (landlords) as well as occupants/operators of small businesses (tenants) may
participate in the program, provided they meet the following eligibility criteria:
e They are deemed creditworthy by participating utilities,
e They are Kansas residents,
e Both landlord and tenant are informed of their respective obligations and agree to
participate,
e The rental unit is in need of energy-efficiency improvements (proposed improvements
must meet program guidelines)
e The rental unit is located within the state of Kansas, and
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The rental unit has been constructed for a period of 12 months or longer.

Mobile homes

Owner-occupants, landlords, and tenants of mobile homes may participate in program, provided the
following conditions are met:

They are deemed creditworthy by participating utilities,

They are Kansas residents,

If mobile home is a rental unit, both landlord and tenant are informed of respective
obligations and agree to participate,

The mobile home is on a permanent foundation or basement,

The mobile home has had all wheels removed,

The mobile is in need of energy-efficiency improvements (proposed improvements must
meet program guidelines),

The mobile home is located within the state of Kansas, and

The audit is performed by an energy auditor who has received Mobile Home Certification
from a qualified training institution.

Small Commercial and Industrial Structures

Owner-occupant

Any Kansas small business owners may participate in the program, as long as they meet the following

eligibility criteria:

Rental

They are deemed creditworthy by participating utilities,

They are Kansas residents (applies to business partners),

The existing structure uses residential-sized heating and air conditioning equipment,
Their small business or commercial structure is in need of energy-efficiency
improvements (proposed improvements must meet program guidelines)

The small business or commercial structure is located within the state of Kansas, and
The structure has been constructed for a period of 12 months or longer

Both owners of property (landlords) and occupants/operators of small businesses (tenants) may
participate in the program, provided they meet the following eligibility criteria:

They are deemed creditworthy by participating utilities,

They are Kansas residents (applies to business partners),

Both the landlord and tenant are informed of their respective obligations and agree to
participate,

The structure uses residential-sized heating and air conditioning equipment,

The small business or commercial structure is in need of energy-efficiency improvements
(proposed improvements must meet program guidelines)

The small business or commercial structure is located within the state of Kansas, and
The rental unit has been constructed for a period of 12 months or longer.
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1.3 Amount and Term of Financing

Participants approved for Efficiency Kansas 2.0 financing will receive 90% of the approved project
costs. The maximum amount of funding for approved improvements to existing residential
structures is $20,000.For approved improvements to existing small commercial and industrial
structures; the maximum amount of funding is $30,000.

The loan rates:

Project Financed (Years) Interest Rate
1-3 5%
4-6 6%
7-9 8%
10-15 8.5%

The maximum term of all financed energy-efficiency projects is 15 years (180 monthly bill payments).
Efficiency Kansas 2.0 financing will not be approved for items purchased prior to the approval of an

Efficiency Kansas 2.0 project by the Energy Division.
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Section 2: Energy Auditors and Energy Audits

2.1 Auditor Requirements and Responsibilities

Auditor Training

All projects that are approved for Efficiency Kansas 2.0 financing must be based on energy audits that
have been performed by Efficiency Kansas “qualified” auditors. “Qualified Auditors” have (1) met the
criteria established by the Energy Division and (2) requested that they be included in the listing of
qualified auditors. This list is maintained by the Energy Division and is available on the Efficiency
Kansas web site (www.efficiencykansas.com). All energy auditors on the Efficiency Kansas 2.0
Qualified Auditors list will have undergone training and been certified by one of the qualified training
institutions listed on the Efficiency Kansas website (www.efficiencykansas.com). In addition to this
requirement, auditors must pass an Efficiency Kansas certification to be listed as a Qualified Auditor.

All auditors will be asked to indicate their service area, and the Energy Division will include this
information in the online list of qualified auditors.

Auditors performing audits on mobile homes must be certified by receiving mobile home audit
training at a qualified institution.

Auditor Qualification

After attending an approved training course, or upon application to become Efficiency Kansas
Auditor, energy auditors will be expected to complete additional requirements to receive Efficiency
Kansas qualification.

To be considered for inclusion on the Efficiency Kansas 2.0 Qualified Auditors list, auditors must
submit:

e Completed Qualified Auditors application

e Copy of Liability insurance

e Copies of relevant training certifications

Efficiency Kansas Auditor Certification will have three parts:
e Program-specific training.
e Field testing.
e Continuing education requirements.

Program-specific training
The Energy Division will provide auditors with program-specific information to help them effectively
market and explain the Efficiency Kansas 2.0 program (hereafter called the Efficiency Kansas

program) to their customers. The training will include a review of the Program Manual, the Efficiency
Kansas website, the Efficiency Kansas Data Collection Workbook, and the participant handbook called
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the “Efficiency Kansas 2.0 Workbook”. Auditors will also receive training on how to present the
Energy Conservation Plan to their customers and the Energy Division.

Field testing

Field-testing will involve both an on-site test and a test of the auditor’s proficiency in REM/Rate or
REM/Design and the EKDC workbook. It will be monitored by Energy Division staff energy auditors,
hereafter “Monitor.”

On-site test
Field testing is limited to on-site testing procedures that will follow each auditor through the data
collection portion of the energy audit. The auditor will identify a house that meets criteria as defined
by the Energy Division. The house must have combustion appliances and a minimum of two of the
following:

e Kneewalls (walls common between house and attic),

e Vaulted (sloped) ceilings,

e Crawlspace,

e C(Cantilevered floor, or

e Floored attic.

Once auditors have identified the house they wish to use, they will contact the Energy Division to
verify the house will be a good choice for the field testing and schedule the on-site test. Auditors are
encouraged to select a house that includes all of the features listed above, for the optimum scoring
opportunity.

Auditors will have three hours to complete the on-site field test. Testing will conclude after three
hours. Any inspection procedure performed after the time has expired will not be scored. The
Monitor will document the end of the test and what procedures have not been completed. The items
not completed will be scored with a zero (0).

The Monitor will instruct the auditor that:

e Thereis a three hour time limit;

e No questions can be asked about procedures;

e The test is an open-book, open-note test; the auditor can use any reference material
desired;

e The training/qualification scoring forms can NOT be used as reference during the testing;

e The auditor is to talk throughout the inspection process to ensure that the Monitor is
aware of what they are doing and why.

The Monitor will do the following during the on-site test:
e Explain to the auditor that they will be followed through the house and asked questions as
they go.
e Ask the auditor if they need anything prior to starting the audit.
e Follow and observe auditors as they conduct an inspection of the dwelling.
e Record observations and measures throughout the house to compare with the findings
the auditor submits.
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e Score the auditors’ efforts on the field-evaluation form by circling the most appropriate
score for each activity area.

e Evaluate the accuracy of auditor performance on each line item and assign points, from 0
to 5, for each item on the field-evaluation form. (Monitors will mark NA if the item
doesn’t apply to house.) Any attempt at a procedure should result in a score above zero,
unless the auditor creates a harmful or hazardous condition. The recognition, accuracy,
proficiency, and number of attempts to perform the procedure will be scored to recognize
the auditor’s knowledge and abilities.

e Follow the instructions on the field training documents to evaluate and grade the auditor
performance.

REM/Energy Conservation Plan testing

The remaining portion of the certification involves REM submittal and the preparation of the EKDC
workbook including the Energy Conservation Plan. Auditors will receive a packet of information at
the end of the field testing session, which includes information—pictures, drawings, and notes—
about a house already audited by the Energy Division. It will be up to the auditor to complete the
REM, EKDC workbook and Energy Conservation Plan for this house on their own. They will have one
full week (7 days) to complete and submit the REM file, the EKDC workbook and the Energy
Conservation Plan to the Energy Division.

Auditors will be tested on the following:
e Correctly identified improvement measures to consider
e Measurements and calculations for building, windows, doors, attics, etc.
e Property information input
e Correct library creation
e Utility costs reconciliation
e Work order specifications
e Two Building File Report
e Improvement analysis
e Retro-fit Report creation
e Use of the Efficiency Kansas Data Collection workbook
e Compilation of the Energy Conservation Plan

Auditors will receive a letter informing them of their “pass/fail” result and their score on field-testing
certification. Auditors must receive at least an 80% or better to pass the on-site test portion and 90%
or better to pass the REM/Energy Conservation Plan portion of the test.

e [f auditors pass both portions of the field testing, they will be become Qualified Auditors.

e [f auditors pass only one portion, they will be sent a letter explaining the test result and
options for retesting.

e [f auditors fail to pass either portion, they will receive a letter explaining the retest
criteria.

A minimum of thirty (30) days must pass before a retest can be completed.
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Continuing education

The Energy Division believes that continuing education is an important element of auditor
qualification. Qualified Auditors will be required to attain twenty (20) hours of Continuing Education
in order to be recertified. Recertification will be required every two (2) years. The Qualified Auditors
have the option to perform a Field/REM/Energy Conservation Plan test again if the required CEU
credits have not been obtained for recertification after two (2) years.

Required Insurance

Qualified Auditors must hold general liability insurance. They are also strongly encouraged to carry
errors and omissions insurance. The Energy Division requires proof of insurance to list an auditor as a
Qualified Auditor. Auditors are to provide the Energy Division with current copies of insurance upon
each renewal period if they wish to maintain a listing on the Qualified Auditors list. Auditors will be
removed from the Qualified Auditors list and placed on “Inactive” status if insurance coverage lapses
and proof of insurance is not received within seven (7) calendar days of expiration date on certificate.

Auditor General Provisions

All audits must be completed by the Efficiency Kansas Energy Auditor certificate holder, including all
data collection and analysis. No other person may perform audit service, inspection or evaluations
for the Efficiency Kansas program.

An Efficiency Kansas Energy Auditor Identification form has been included in the Efficiency Kansas
Program Manual. It is recommended program participants check the auditors’ identification and have
the auditor sign the form. This form is a record that is to be kept by the program participant.

To become a Qualified Auditor in the Efficiency Kansas loan program, auditors must complete the
Application for Qualified Energy Auditors and submit it to the Energy Division along with proof of
completed training and general liability insurance. All auditors are required to complete the
additional Energy Division qualification process prior to being considered a Qualified Auditor and
achieve an active listing on the Efficiency Kansas website.

Auditors on the qualified list may be removed or suspended at the discretion of the Energy Division
(see below).

Code of Ethics

Qualified Auditors in the Efficiency Kansas loan program are expected to abide by a code of ethics in
providing services to their customers. This code of ethics requires a commitment to confidentiality,
accuracy, integrity and honesty. The Energy Division expects that Qualified Auditors practice the
profession according to the following code of ethics.

Qualified Auditors representing the Efficiency Kansas Loan Program will meet the standards listed
below.

e Make statements based on facts that are supported by the inspection, audit results, or
research done by an industry-recognized professional source.
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e Always act in good faith toward each client. A disclosure form indicating the Qualified
Auditor’s connection to any energy efficiency products or services other than audits has
been provided to the clients. The client has the option of asking for this disclosure to be
signed prior to the audit being performed or purchased.

e Never allow business interests to affect the quality or results of an audit or
recommendations.

e Recommend that the customer obtain more than one bid with references, prior to
selecting a contractor to provide the needed improvements.

e Never disclose any information concerning the results of the audit without the written
approval of the customer or his/her representative, except to submit the results to the
Energy Division for program evaluation purposes.

e Not accept or offer commissions or allowances directly from or to other parties dealing
with the customer in connection with work for which they are responsible.

e Make every effort to uphold, maintain, and improve the professional integrity, reputation,
and practice of the Efficiency Kansas loan program, the energy auditing profession, and its
auditors.

Auditor Conduct and Continued Qualification

The Energy Division expects all auditors on the List of Qualified Auditors to uphold the high standards
of both their profession and the Efficiency Kansas loan program. Auditors may be removed,
suspended, or placed on probation at the discretion of the Energy Division. Qualified Auditors must
renew their certification with Efficiency Kansas every two years.

The Energy Division is responsible for investigating complaints against Qualified Auditors. Auditors
found to be in violation of the standards of practice outlined in this Program Manual will receive
written notification from the Energy Division of the offense and the action taken. These actions
include the following:

Probation: The auditor will remain on the List of Qualified Energy Auditors, but no audits will
be approved until the auditor is removed from probation. Failure to comply with program
requirements while on probation may cause the auditor to be suspended. Such requirements
may include seeking additional training.

Suspension: An auditor will be temporarily removed from the List of Qualified Auditors, and
suspended from submitting audits to the Efficiency Kansas loan program until the Energy
Division determines that the problem has been resolved. Failure to comply with program
requirements during suspension may cause the auditor to be removed from the List of
Qualified Auditors. Such requirements may include seeking additional training.

Removal of qualified auditor status: An auditor will no longer be listed on the List of Qualified
Auditors and cannot reapply for a period of one year. The auditor will not be able to submit
audits for approval for the Efficiency Kansas loan program.
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Probation

The Energy Division may refuse to renew or revoke the qualification of energy auditors for the
reasons outlined below:

Misrepresentation of qualifications when applying to become a Qualified Auditor;
Intentional misrepresentation of data provided to customers or the Energy Division;
Any gross negligence, incompetence, or misconduct in performing an energy audit;
Any violation of provisions of this Program Manual.

Failure to maintain and show proof of insurance coverage as required by the Efficiency Kansas
Program.

Suspension

Moreover, the Energy Division may suspend auditors, place them on probation or remove the
qualified auditor status for the following reasons:

Submitting audits performed by a person other than the Efficiency Kansas Qualified Auditor.

Repeatedly refusing to do Efficiency Kansas program audits when approached by potential
customers.

Submitting audits that are not based on the house-as-a-system approach and recommending
replacements or upgrades biased by any conflict of interest.

Regularly submitting audits that do not conform to the EK 2.0 Program Manual requirements.

Performing work or making recommendations that creates a potentially dangerous, harmful
situation.

Failure to identify potentially dangerous situations.
Failure to comply with the Efficiency Kansas Program Manual.

Failure to complete the auditing or reporting requirements once a property has been
inspected.

Failure to disclose fees for auditing or any associated costs in advance of services.
Failure to respond in a timely manner to Efficiency Kansas audit information requests.

Repeated complaints of poor performance against the Auditing Company which, if verified by
staff, would result in their suspension from the Program.
Failure to maintain and/or provide proof of required insurance coverage.

The Energy Division will continue to provide timely and reasonable support for qualified energy
auditors. The Energy Division may host periodic meetings for qualified auditors, attendance at which
will be mandatory.
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Software

Computer modeling is required for a qualified energy audit. Auditors shall use either REM/Rate or
REM/Design audit software. Other software may be deemed acceptable at the sole discretion of the
Energy Division.

The Efficiency Kansas Data Collection (EKDC) workbook

This is a data collection and reporting tool that requires software that is compatible with Microsoft
Excel 2007. The EKDC workbook is intended to standardize the audit submittal process and is the
vehicle that is used for audit submission to the Energy Division.

An Efficiency Kansas Data Collection Workbook Users Guide is available to give auditors a step-by-
step walk through of the operation of the EKDC workbook. That users’ guide is available at the back
of this manual or online at (www.efficiencykansas.com).

2.2 Energy Audit Requirements

The purpose of the energy audit is to determine the energy-use characteristics of the building and
develop a cost-effective plan, using a “whole house” approach to energy efficiency.

The following section details the minimum requirements for an energy audit. Auditors should review
this section to ensure that all audits have met these requirements.

Additional forms and other information for energy auditors can be found in the Appendixes section.
These forms along with the EKDC workbook are also available on the Efficiency Kansas web site
(www.efficiencykansas.com).

Customer interview

Prior to initiating the energy audit, Qualified Auditors will interview customers to identify the
customer’s priority comfort and health concerns and other questions. Page 1 of the EKDC workbook
can be sent to the customer in advance for them to fill out and return to you, or filled in as an onsite
customer interview. As with any page in the EKDC workbook, this page can be printed and filled in by
hand, but it must be filled out electronically to be submitted to the Kansas Energy Division. Auditors
will use the interview to explain the general audit process and procedures (including the technical
processes), how information is gathered, and how that information will be used to create the Energy
Conservation Plan. Efficiency Kansas Qualified Auditors are expected to keep customers involved to
the greatest extent possible at all times.

At the time of the customer interview the auditor shall include a disclosure of the cost of the audit,
including the required post-retrofit audit. The Auditor should inform customer of any audit rebate or
subsidy that may be available from the Energy Division. If an auditor is charging hourly fees, they
shall clarify with customers a maximum fee to be charged. All fees shall be disclosed prior to
beginning the energy audit. Auditors shall also disclose any potential conflicts of interest, as required
by Codes of Ethics (see previous section).
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Unvented Combustion Appliances

Buildings heated by unvented combustion space heaters are considered unsafe and shall not have air
sealing or building tightness measures applied unless the heaters are removed from the premises,
vented to the outside, or replaced with an appropriate heating unit.

Auditor Notes: On page 1 of the EKDC workbook the series of three questions in rows 51 through 53 replace Appendix 7

Inspection

A thorough inspection is essential to an accurate energy audit. Inspections performed by Efficiency
Kansas qualified energy auditors will include the following general components, which are detailed
below:

Auditor Notes: Page 2 of the EKDC workbook can be printed and completed by hand at the job by the auditor and then
scanned and uploaded as a PDF file. The page may also be filled out electronically and uploaded with the EKDC workbook
if the auditor has drawing software and chooses to do so.

e Assessment of building envelope through exterior observation and measurements;

e Assessment of building envelope through interior observation, measurement, and
preparation;

e Combustion testing (health and safety);

e Assessment of mechanical systems;

e Assessment of duct leakage;

e Assessment of moisture infiltration;

e Dealing with unvented space heaters; and

e Blower door / Air-tightness testing.
Assessment of building envelope exterior:

Exterior observation and measurements
Qualified Auditors will do the following during their inspection of the building envelope:

Create plan view
Auditor Notes: Use Page 2 of the EKDC workbook for illustrating the outline and dimensions of the structure.

e Many auditors find it helpful to begin consistently at a given point (say, the northwest corner
of a structure) and measure in a particular direction (say, clockwise). Thus, all sides are
viewed in a given order, reducing potential for confusion and duplication. The “plan view”
drawing should indicate which way is North for easy reference. The drawing shall be the work
of the auditor, not a pre-drawn document from appraisal records or architectural drawings.
Include dimensions for the floor areas, ceiling areas, windows and doors.

Create elevation views

e Showing the overall shape and the location of doors, windows, and other features of each
side or face of a structure. Effort should be made to produce an illustration that is neat
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and provides a reasonably accurate representation of dwelling. Photographs may be
included in lieu of hand-sketched elevation views. Pictures must show all four sides of the
house and also clearly show any relevant items to be addressed in work specification
forms. Note that pictures are required, even if hand-sketched elevations are developed
by the auditor.

Measure doors and windows and assess shading and solar exposure

Door and window dimensions are written in inches, with the width first, then the height.

Observation should be made during the measurement phase to determine whether work
will be applied to doors and windows. ldentify condition of glazing, sill and other window
parts, checking for damage and possible corrections to be repaired.

If no additional work will be applied on a given door or window, only rough opening
measurements are required. Contractors are required to perform their own measurements
for accuracy when supplying bids.

Assess the degree to which windows are shaded, thereby reducing the amount of solar
heat gain transmitted through them. Shade can be provided by blinds and curtains on the
inside of windows, insect and solar screens on the outside, overhangs and wing walls
which are part of the building’s shape and form, trees and shrubs which may seasonally
lose and gain foliage, and nearby buildings and land forms.

Check side wall construction and insulation factors

Check to determine the feasibility of installing additional sidewall insulation.

Document the type of siding, insulation, approximate R-value, and type of construction.
Siding condition should also be noted.
Siding removal should be included as an option in insulation bid packages.

Auditor Notes: The existence of various types of replacement siding (i.e., steel, aluminum, vinyl, and
asbestos-cement) will not necessarily constitute a justification to omit sidewall insulation unless
extenuating circumstances exist and are documented. All types of installation should be considered
including an interior installation using crown mold and chair rail to cover holes.

The presence of sidewall insulation will not necessarily constitute a justification to omit

sidewall insulation, unless extenuating circumstances exist and are documented.

Auditors must complete their own sidewall tests, such as drilling test holes to determine
whether sidewalls are insulated.

It is important when conducting blower door tests to know whether or not sidewalls are
insulated. Sidewall testing is not to be conducted by insulation contractors.

In some situations, it is possible to observe wall insulation by removing outlet and switch
plates, or by drilling through interior walls in closets or behind cabinets.

Uninsulated wall cavities on exterior walls shall receive a dense-packed, blown fibrous
insulation (if audit approved), unless circumstances make it impossible to install
insulation. The presence of pre-existing insulation is not necessarily a reason to not
insulate.

The dense-packed method must be employed unless the wall condition prohibits its use.

13

22



It is the auditor’s responsibility to determine whether or not the walls are in a condition
that allows for the dense-packed insulation method.

If the dense-packed method is not used, the inspection report must document the
reason.

The Energy Division will approve payment for insulation of only those sidewall areas that
actually receive insulation.

All sidewall insulation bids will specify insulation of “net” wall area. Any payment to
contractors for insulation of “gross” wall areas (doors, windows, etc., that cannot be
insulated) is not allowed.

Document air sealing that can be done at utility bypasses, vents, and other penetrations
that allow air leakage that is inaccessible from the interior. These items should be clearly
and specifically identified to allow them to be easily located and identified by contractors.
Examples might include the sill plate, band joist area in homes with very low crawlspaces,
cracks or holes in foundations, and crawlspaces or foundation entry hatches.

Pre-blower door air sealing measures which can be accomplished only from the exterior
of the dwelling should be noted during this phase.

Infrared scans may be performed to confirm areas of heat loss and gain. However,
infrared scans shall not replace any of the above required analysis.

Penetrations through the exterior siding of the home must be sealed even if the bypass
does not continue into the interior living space. Failing to seal the penetrations at the
exterior of the home provides opportunity for moisture and air to enter into the framed
wall cavities and create air movement, moisture damage and possible mold problems.
SEAL ALL EXTERIOR PENETRATIONS. Detail all penetration locations on your plan view as
you are measuring the exterior of the house. Use these notes to build the list of
improvement measures to include in the infiltration improvement measures analysis.

Exterior Observation of Roof Condition

Determine if, and where, roof leakage problems may exist. If there are any signs of
leakage or damage, notate if the condition has been corrected. It is imperative to identify
and call for repairs to be completed prior to adding any additional insulation.

Project Specifications: Roof leaks may be sealed to protect the integrity of the structure. Roof leaks may
be sealed to protect attic insulation.

Assess water-shedding functions of the dwelling

Site drainage problems which cause moisture to enter the structure and may compromise
the integrity of the structure and/or foundation can be addressed as repairs to protect
the structure against moisture damage and related health and safety problems.

Auditor Notes: The costs associated with these activities would be a portion of the aggregate project
costs since they cannot be input into the software for analysis.

Project Specifications: A drainage swale could be cut to cause water to drain around the structure, or fill
dirt could be added to cause water to drain from the structure.

Other water-shedding or site drainage problems that are specific to the structure should
be noted during this observation phase.
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e A failing guttering system may result in moisture damage to the dwelling and may be
addressed as repairs to protect the sidewall insulation.

Project Specifications: Gutters may be cleaned, repaired, replaced or installed as protective measures
to prevent or repair water damage that could affect the performance of installed measures.

Assessment of building envelope interior:

Interior observation, measurement, and preparation

The inspection of the building interior by the Qualified Auditors will include the following:

Inspect attic insulation

e Un-insulated or partially insulated attics shall be insulated to R-38, according to the cost-
effectiveness of the measure. A maximum attic insulation level of R-38 is recommended by
the Efficiency Kansas program. Total installed R-Value in excess of R-49 will not be
funded by Efficiency Kansas and will require the customer to buy-down the cost of the
additional insulation unless a variance is granted for special circumstances.

e Auditors may require that customer have some form of access to the attic as a
requirement to perform the audit. Attic inspection must be completed as a part of the
audit.

e If no attic access exists, and it is not possible to obtain access through an exterior vent,
then an attic hatch or access vent may be installed at the customer’s expense.
Auditor Notes: “Access hatches” can be pre-fabricated using 1 x 10 lumber for the sidewalls (to act as an

insulation dam), 1 x 4 lumber for ceiling trim, and a piece of %-inch plywood for the door. The pre-
fabricated units can be sized to fit standard rafter widths of 16 inch and 24 inch on center.

Project Specifications: Attic and crawlspace hatches in conditioned areas shall be weather-stripped to
prevent air leakage. Kneewall access should be insulated to at least R-19. Attic access panels should be
recommended to be installed at the same R-value as the entire attic. All accesses shall remain operable
after the job is completed.

e Access hatches to knee-wall areas are subject to the same requirements. If no access to
the knee-wall area(s) exists, one may be installed at the customer’s expense.

Inspect wiring and heat sources in the attic

e [f knob-and-tube wiring (KTW) is present and attic insulation will be installed, auditors
should test the wiring with a voltage detection device to determine whether or not it is
active.

Auditor Notes: KTW is not inherently dangerous, but it is an older type of wiring that was not designed or
installed with modern appliance loads in mind. Often, the KTW is a lighter gauge wire than is
recommended for modern applications. Thus, KTW is potentially dangerous in situations where it can be
overloaded, which may cause it to overheat and cause a fire.

The National Electrical Code requires that insulation material should not cover KTW. ltis
suggested, therefore, that insulation be “valleyed” under and around KTW or that insulation dams be
installed to prevent contact with KTW. Special care should be taken to ensure that KTW splices remain
visible and are not covered by insulation.

KTW must be protected by circuit breakers or S type fuses with an appropriate amperage limit for the
gauge of wire used (15 amp for #14 wire, and 20 amp for #12 wire). S type fuses are designed to prevent
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both the installation of higher amperage fuses and the insertion of coins into the fuse holder for the
purpose of circumventing fused amperage limitations.

Insulation cannot be installed if the above precautions are not taken. Permission must be obtained from
the owner to modify fuse box.

Insulation dams must be placed around any potential heat-producing sources, including recessed lights,
chimneys, flues, and open electrical boxes.

Unfaced fiberglass batting may be used as an insulation damming material, but a three-inch air space
must be maintained between any damming material and the heat source. Unfaced fiberglass batting, or
any other damming material, must not touch the heat source.

Damming material must be sufficiently high to contain the specified depth of the insulation material to be
installed. Damming material also must be sufficiently strong to ensure that the weight of the insulation
product will not cause the damming material to move or collapse against the heat source.

Inspect ceilings

The stack effect in winter is perhaps the most constant and often the strongest driving
force moving conditioned air and moisture vapor from a dwelling. Holes or penetrations
in the upper plane of the interior envelope are, therefore, the most important air leaks to
seal in a structure. Be sure to look in all cabinets, closets and cupboards to check for gaps,
holes and bypasses.

Air sealing around heat sources is to be done with High-Temp Caulk. Spray foams shall not
be used.

Open wire junction boxes, frayed wires, open connections, etc. need to be noted and
addressed in the audit.

Check to see that the mechanical ventilation fans (bath and kitchen fans) are exhausted to
the nearest roof or soffits vent.

Detailed notes regarding the attic are required. The best practice would be to make a
plan view of the attic space(s) and detail for contractors where items are located, what
work needs to be completed, the method to complete the measure and specific details
for each item found.

Each attic area MUST be investigated and evaluated.

Assess ventilation

The auditor must take into account the leakiness of the attic and its particular moisture-
and heat-retention characteristics when determining the proper amount and location of
additional venting to recommend.

Determine if adequate ventilation is installed. If it’s not, determine the methods to
provide the appropriate ventilation required.

Project Specifications: Attic ventilation shall be installed so that there is one square foot (net) of free
vent area in every 300 square feet of attic floor area, with approximately half of the vent area located near
the roof ridge and the remaining vent area located near the eaves.

Auditor Notes: Many older houses were originally constructed with spaced boards and have wood
shakes or shingles that have a much higher natural ventilation rate than newer houses with plywood
sheathing. Therefore, such structures may require less or no additional ventilation.
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Inspect walls

Holes or penetrations in interior walls, especially in balloon-framed structures, can allow
conditioned air to move from the structure through interconnected framing conduits. Do
not assume a crack or a hole will be a source of infiltration or exfiltration. Check the
condition with the blower door testing running. Specify to seal if they leak under
pressure.

Failing to seal the penetrations at the exterior of the home provides opportunity for
moisture and air to enter into the framed wall cavities and create air movement,
moisture damage and possible mold problems. SEAL ALL EXTERIOR PENETRATIONS.

Infrared scans may be performed to confirm areas of heat loss and gain. However,
infrared scans shall not replace any of the above required analysis.

Project Specifications: Holes or penetrations that would allow insulation to blow into the living space
must be sealed prior to the installation of the insulation.

Inspect floors

Floors between stories in many houses contain open floor joist areas that can act as air
passage conduits. Cantilevered areas—where an upper story juts over a lower story or

where a bay window extends beyond the wall plan—can allow major air leakage. Many
leaks through and between floors will be revealed by blower door tests.

Cantilevered areas must be checked to ensure that the space is insulated (to fullest
possible capacity) and air sealed. Caulk to seal the seams of the protective covering of the
insulation.

Auditor Notes: Dense-packed insulation can be used as an effective air sealant at the ends of floor joist
cavities.

Inspect basement/crawlspace

Auditors will look for signs of air leakage at penetration sites (including any windows and
doors) and inspect the condition of rim joist insulation. Signs of moisture infiltration
should be noted in the Audit Report to the customer.

Infrared scans may be performed to confirm areas of heat loss and gain.

Project Specifications: The sill plate rim joist area in many homes is a major source of air infiltration.
Stone foundations often contain numerous holes and cracks, which are major sources of infiltration.
Cracks may be caulked, stuffed with backer rod or other packing material and caulked, sealed with an
expanding foam product, or sealed in other ways that provide an effective and durable seal. Expanding
foam products should be used only in areas that do not receive direct sunlight, or should be coated to
protect them from such light (ultra-violet rays deteriorate the product and reduce its effectiveness).

Batt or rigid-board insulation may be cut and placed neatly in the rim joist area if the auditing software

determines that the addition of batt insulation to the perimeter would result in significant reduction of

conductive heat loss. Rim joist insulation may also be installed using spray applied cellulose material.
Provide low cost options of sealing and insulating Rim joists and foundation walls, as well
as the more expensive (expanding foam) options. All options must be analyzed separately
in the Improvement Analysis.

Basement grade entries, foundation entry doors, and crawlspace entry hatches should be
inspected to ensure that they provide an effective barrier to the penetration of water and
a durable air seal.
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Project Specifications: Wood construction in contact with soil or near the grade line should be of a
treated nature. Foundation entry doors can be constructed of treated, braced plywood or can be standard
exterior entry doors.

Auditor Notes: A six-mil poly vapor barrier should be installed over all dirt crawlspace floors if possible.
The poly barrier can also help to make crawlspace inspection and repair work more pleasant, and it will
contain the evaporation of moisture from the soil into the space above.

Crawlspace ventilation should be installed only if the site-specific situation precludes the installation of an
effective vapor barrier and if there is reason to believe that ventilation is necessary to protect structural
components from moisture damage.

Recording Building Data

Auditor Notes: Page 3 of the EKDC workbook is Lined paper for analyzing and reporting the
Improvement Measures you want to include in the structure being audited. The page may be printed and
taken to the audit sight to be completed by hand if needed, but it will be necessary to complete the form
electronically. Please give a detailed description of "what" the problem is, "where" it is located and "how
big" it is.

Collected data should include detailed notes about each finding during the inspection process. These
details need to be included for each portion of the inspection process and gathered as a list of items
to include for consideration of improvement in the Improvement Analysis. If extra sheets are needed,
print as necessary and fill in extra copies of the EKDC page 3.

Mechanical systems

In addition to the specific requirements below, auditors should identify the age and condition,
make, model, serial number, and energy efficiency rating for all mechanical systems in the report
accompanying the energy audit.

Auditor Notes: The EK Combination HVAC Test In Record sheet (EKDC workbook, page 4) may be printed and
taken to the audit sight to be completed by hand if needed, but it will be necessary to complete the form
electronically because a large amount of information will be processed from this form by the Energy Division.

e Heating and cooling: Auditors will check performance of equipment, and ensure equipment is
operating as intended (e.g., auditors will check any drain and condensate lines, the condition
of the burners, fans and ignition systems). Performance adjustments are not allowed for
equipment library creation and input into REM without a form of performance validation. The
validation must be presented with the audit report to the Energy Division by way of photo of
gauge reading, showing efficiency readings found during testing. Photos must be date and
time stamped to be accepted.

e Water heater: Auditors will examine water heater for performance, temperature setting, and
signs of leakage. If furnace or boiler system is being recommended for replacement and
shares a flue system with the water heater that is not going to be replaced, note on the EKDC
form that the water heater will be “orphaned.”

e Auditors will perform combustion appliance zone (CAZ) analysis on combustion appliances in
the home. This will include looking for evidence of backdraft/spillage and any carbon
monoxide leaks in the home. Auditor’s recommendations should take into account health and
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safety precautions to ensure safe operation of combustion appliance and that indoor air
guality is maintained at a safe level. This testing shall be performed during test-in and test-
out procedures.

e Distribution systems: Auditors will check condition of, and indicate any repairs that may be
necessary for the following:

e Air handlers and coils
e Ductwork
e Steam/hot water pipes (for boiler)

e Mechanical ventilation (bath/garage exhaust fans)

Duct leakage
Auditors will follow the specifications listed below:

e If duct system runs through unconditioned space in the attic, crawl space, or basement, the
ducting must be sealed and insulated.

e Return-air systems in CAZ area shall have seams sealed to prevent possibly pulling combustion
gas by-products into the system and distributed through supply system.

Project Specifications: Fiberglass mesh tape shall be installed under mastic, where needed for
reinforcement. Approved caulks and mastics shall be used for duct sealing. Duct insulation shall have a
minimum R-value of 4.

Moisture control

Homes that have moisture problems such as leaky roofs or foundation problems must have these
issues corrected prior to implementing the energy conservation plan recommendations.

Existing moisture problems in a house may result from mechanical ventilation not being either
installed or used by the customer//tenant of the property. Mechanical ventilation should be installed
and customers should be advised of hazards associated with moisture when doing daily water
activities such as cooking or bathing. To help ensure that the moisture is eliminated from the home,
the auditor shall instruct the occupants about using ventilation fans for thirty minutes following any
water activity to eliminate moisture from the house and help reduce the risk of creating a moisture
damage problem in the structure. Mechanical ventilation should be exhausted to gable, roof, or soffit
vent, not merely into the attic. Clothes dryers must be vented to the outside.

Auditors need to ensure the minimum ventilation guidelines have been installed per ASHRAE 62-89.

Blower door / Air-tightness testing

Auditors will perform an air-tightness test using a blower door, a piece of equipment that allows an

auditor to depressurize a house to determine the tightness of the home’s shell, and identify ways to

improve the home’s shell. Auditors will take care to ensure health and safety regarding lead paint or
asbestos materials, making all efforts to cause no harm to customers. Auditors will locate all areas of
significant air infiltration/exfiltration including baseboards, jams, ducts chases, etc., and report these
to the customer. Auditors and contractors will ensure that minimum air ventilation guidelines, as per
ASHRAE 62-89, have been met during both test-in and test-out procedures to provide for the proper
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amount of air changes per hour. Combustion appliance zone testing will be performed at a level
equal to or exceeding guidelines established by the Building Performance Institute (BPI), Residential
Energy Services Network (RESNET), and other Department of Energy (DOE) funded research.

All contractors and crew members will be responsible for complying with the EPA’s Renovation
Repair and Painting (RRP) regulations, as enforced by the Kansas Department of Health and
Environment. More information can be found online (www.epa.gov/lead/pubs/renovation.htm).
Contractors should also reference the additional information included in EPA Final Rule [under the
authority of 402 c 3 of the Toxic Substances Control Act (TSCA)], and New Lead Based Paint
Renovation, Repair and Painting Program requirements (40 CFR 745, Subpart E), issued April 22, 2008
(73 FR 21692).

Inspecting mobile homes: Special considerations

Auditors inspecting mobile and modular homes must have a special Mobile Home Certification.
This training can be obtained at an Efficiency Kansas qualified training institution (see web site for list
of such institutions: www.efficiencykansas.com).

Furnaces and ducting

The interior observation process in mobile homes should start with a visual inspection of the furnace
ducting system, then move to the upper plane of the interior envelope (i.e., the ceiling), and finally
work through the main body of the house to the floor and possible penetrations into or through the
underbelly.

Several types of air leakage sites are common to the furnace ducting systems of mobile homes. The
boot that connects the duct to the floor of the trailer is often the site of major air leakage. In many
mobile homes, it is possible to lift a floor register and see into the underbelly, or see the ground
under the structure through holes in the duct boot and the underbelly.

In some older mobile homes, the ends of units of ducting have been compressed to connect them to
other units to form longer ducting runs. As a result, there are often air leaks at the top and bottom of
the duct where the two units of ducting join. In addition, the ends of ducting runs are either poorly
sealed or not sealed at all. In double-wide units, the duct that joins the two sides is often loose or
misaligned.

Leaks in the supply ducting of mobile homes allow conditioned air to be blown into the underbelly or
outside the house, when the furnace blower is functioning, significantly reducing the efficiency of
warm air delivery within the structure. When the furnace blower is not functioning, the same leaks
allow outside air to blow back into the structure. No air movement within or through the ducting
system should be observed when the blower fan is not operating.

Project Specification: Mastic all duct boots to the floor and seal all trunk ends with foam board and
mastic.

Framing

In the assembly process of most mobile homes, the roof structure is installed as a complete unit after
the frame, floor, and walls has been constructed. The completed roof section is lifted into place with
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a crane and set upon the wall structure; this creates some potential for air leakage at the roof/wall
joint. Appropriate sealing material may be applied on both sides of the trim piece at the roof/wall
joint. However, sealing the joint between interior partition walls and the ceiling should rarely be
necessary.

Holes, cracks, and penetrations in the ceiling may constitute important air leaks.

Walls and windows

Holes or penetrations on the inside of exterior walls of mobile homes can allow air to move from the
structure through the corrugated exterior siding.

In almost every case, some type of interior storm window will provide the most effective, and the
most cost effective, reduction of air infiltration through mobile home windows. Recent research on
mobile homes has indicated that window replacements should be used only when repair would be
more expensive than replacement. Even for jalousie and awning windows, money is better spent on
interior storm panels than on window replacement.

It is often possible (with client approval) to seal some primary windows shut if they are not normally
used for ventilation.

Other repairs

Floors in mobile homes are often constructed of particle or wafer board. Moisture generally causes
this type of material to deteriorate rapidly. In mobile homes, plumbing leaks and other types of
moisture concentration are a common occurrence. Floor repairs may be completed using treated
lumber to provide some protection against future deterioration.

Note: Caution should be used in the handling of treated material due to the toxic nature of the chemicals
used in the material.

A good opportunity for combined air-sealing and thermal boundary improvements are available in
mobile homes by installing insulation to a value of R-30 in the belly of the home. Belly paper and
belly board should be repaired and sealed if any gaps are evident, prior to installing insulation.

Product Specification: Recommended method for insulating mobile home floors is to use a lightweight
fibrous material such as loose-fill fiberglass. Drill and blow the floor full, sealing all access points in floor.
Caution should be taken to avoid filling ductwork with insulation.

Exterior doors that are misaligned due to settling of the unit may allow water leakage. It is not
uncommon to find floors around exterior doors deteriorated due to moisture damage. Condensation
on windows, especially replacement type windows without interior storms, can cause deterioration
of the walls and floors below the window. Plumbing leaks under kitchen and bathroom cabinets,
bathtubs, water heaters, washing machines, and refrigerators may also cause floor deterioration.
Many of these problems could be included as an infiltration measure in the Energy Conservation
Plan. Holes in floors, walls, and ceilings are common in mobile homes and can be a source of
infiltration. However, plumbing leaks that would cause problems would need to have the leaks fixed
first. Sometimes, moisture problems are caused by mobile homes being inherently tight: in many
instances, too many people and/or pets occupy the small space or mechanical vents at water
locations are not installed, used, or working properly.
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Project Financing

Funds will be released to the utility upon project approval by the Energy Division. The utility may
release funds to contractors upon receipt of a Certificate of Project Completion. The Certificate will
be supplied by the Qualified Auditors from the EKDC workbook. The Certificate must be signed by the
customer and auditor, and routed to the Partner Utility, who will send it to the Energy Division.
Customers must also submit contractor invoices that clearly indicate the work completed, including
itemization of materials and labor where appropriate, serial and model numbers of equipment
installed, or anything else necessary for the Energy Division to clearly identify that the invoices are
consistent with the previously approved Energy Conservation Plan.

2.3 Audit Report and Energy Conservation Plan

Another key piece of an Efficiency Kansas approved energy audit is the report that the auditor
prepares following the inspection. The Audit Report, which includes general information about the
structure and the Energy Conservation Plan, provides both a detailed “diagnosis” and a
“prescription” with options for the customer to review.

Every Audit Report will be reviewed by the Energy Division and recommended projects approved
before funds are released from the Efficiency Kansas loan fund. No materials can be purchased by
anyone prior to the Energy Conservation Plan being approved by the Energy Division.

Energy Conservation Plan

The EKDC workbook will include an Energy Conservation Plan (ECP) that will detail the recommended
improvements and may include several options for customers to choose among. These
recommended improvements will be prioritized in terms of cost effectiveness.

As discussed in Sections 3 and 4, it is the customer’s responsibility to solicit bids from contractors
after the Energy Conservation Plan has been approved by the Energy Division. Once the Plan is
approved, the customer may seek final financing approval. Auditors that also perform as contractors
must provide an opportunity for customers to solicit bids from additional contractors. Bid
specifications must be created in a manner which allows item for item comparison and pricing for
all bids.

Necessary repairs to existing infrastructure

First and foremost, the Energy Conservation Plan will detail any “as-built” problems that will require
repairs to ensure the health and safety of structure’s occupants; examples include repairing faulty
equipment, such as pilot lights on gas furnaces and/or water heaters, and improperly sized or
installed vent piping for combustion appliances. This documentation and disclosure can save lives.

Priority listing of energy-efficiency improvements

These improvements and the priority in which they should be implemented will be identified by the
auditor. Priority is determined by the analytical software utilized in preparation of the energy audits
(see Section 2.1).
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Any mechanical system that is found to be operating with a cracked heat exchanger, unrecoverable
back-drafting, spillage or other situations that cause carbon monoxide to contaminate the indoor
environment must be corrected prior to applying any improvement measure that will tighten the
thermal boundary. Thermal boundary improvements, such as air-sealing and insulation, must not
be installed prior to the correction of or replacement of hazardous conditions existing with
mechanical equipment. Whenever such hazardous conditions are present, auditors may contact the
Energy Division for a waiver of the required prioritized listing.

Recommended improvements may also include water conservation measures and/or renewable
energy generation, provided such improvements are cost effective and permanently attached to the
structure or concrete footings and bases.

Auditors are encouraged to write specifications in great detail, in order to ensure that contractors
have sufficient information to make accurate bids and implement recommended improvements so
that estimated savings may be achieved.

Although the focus of the audit and the Energy Conservation Plan is on saving energy, the plan will
detail any “as-built” repairs needed to ensure the health and safety of the structure’s occupants. As
stated previously, examples include repairing faulty equipment (such as faulty pilot lights on gas
furnaces and/or water heaters), and improper sizing and installation of combustion appliance vent

piping.

Mandatory minimums for equipment replacements
If auditors recommend replacement of HVAC equipment, they must specify equipment that meets
the minimum efficiency standards and other requirements listed below. Auditors may recommend
more efficient equipment.

e Furnaces must have an AFUE of at least 92%.

e Boilers must have an AFUE no less than 90%

e Air Conditioners must have a minimum SEER of 14.

e Heat Pump minimum requirements are: HSPF 8.5, 14 SEER. Can include an 80% back-up
combustion forced air furnace.

e Water heater blankets must be audited for cost effectiveness if they are not present unless
such installation is not recommended by the manufacturer or for other safety concerns.

e Carbon Monoxide monitors must be recommended if they are not present.
e All equipment must be installed per the manufacturer’s specifications.
e All manuals and warranties must be left with the customer.

e |tisrecommended to audit programmable thermostats for effectiveness. If recommended,
auditors should clearly educate customers on the proper use of the programmable
thermostat.

Cost effectiveness of recommended improvements

In order for projects to be approved for financing through the Efficiency Kansas 2.0 Loan Program, all
projects must:
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e Have a Simple Payback of 15 years or less.
e Projected energy and dollar savings must be realized within the “life-cycle” of the equipment,
which cannot exceed 15 years for the purpose of calculating the Simple Payback.

Even though a particular item may take longer than 15 years to pay for itself strictly on its own
savings, other improvements may help contribute savings that allow the entire project to pay for
itself in 15 years. The Simple Payback calculation should be based on the prevailing marginal utility
rates for each source of energy saved.

Measures that require more than 15 years to provide a Simple Payback may qualify for Efficiency
Kansas financing if the customer is willing to contribute out-of-pocket funds to cover the “Initial
Customer Outlay” (make an upfront payment for the additional costs), so that the total project will
meet the 15-year Simple Payback.

Auditor Notes: The auditor will work with the customer using the “Loan Overview Calculator” on page 7 of the
EKDC workbook.

Building report

Auditors shall use the Two Building Report system in REM to provide recommended improvements
to customers and in their submission to the Energy Division. This system shall also be used to
determine the estimated savings comparisons between as-built energy usage and post-retrofit
energy usage. The original REM Improvement Analysis and Retro-Fit Report must accompany all
Energy Conservation Plans submitted to the Energy Division. (See detailed instructions on Two
Building Reports in the Supplement section of the EKDC Workbook Users Guide at the end of this
Manual).

Permanence of recommended improvements

In addition to the cost-effectiveness criteria outlined above, all improvements must be a permanent
fixture to the building in order to be approved for financing through the Efficiency Kansas 2.0 Loan
Program.

Non-approved improvements

The Energy Conservation Plan may contain items and recommendations that will not be approved by
the Energy Division, but may be valuable for the customer. Such improvements include lighting and
appliance upgrades or other measures that are not permanently attached to the structure. Savings
from these items cannot be included in the Simple Payback calculation.

Cost of each improvement

Qualified Auditors will include detailed specifications and estimated costs for each recommended
improvement in their initial Energy Conservation Plan. The customer authorizes the auditor to submit
the Energy Conservation Plan, along with required audit documentation, to the Energy Division. The
submission shall include work specifications for contractors and estimated costs for each item in the
Energy Conservation Plan. The Energy Division reviews the Energy Conservation Plan and notifies the
auditor of approval. Customers will be responsible for obtaining final bids for all work (see 2.4
below). These bids are considered final; no requests for additional funds will be approved in the
event of cost overruns.
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Projected savings

The Energy Conservation Plan shall include a detailed calculation of projected savings, based on
actual historical usage, for each fuel source used. Calculations and assumptions shall be clearly
identified. (This information will be entered on page 1 of the EKDC workbook) Auditors will analyze at
least twelve (12) months of the most recent utility bill information (electric, gas, propane, etc.) for
the purpose of determining accurate savings estimates. Using a 36-month history would provide
better accuracy if data is available.

Homes lacking 12 consecutive months of their own history may utilize a variance for twelve months
of continuous utility usage. A Variance for Twelve Months of Continuous Utility Usage form has been
included in the Efficiency Kansas Program Manual (Appendix 6). This form is also located in the
Efficiency Kansas User’s Guide and available online at www.efficiencykansas.com. If using the
variance, complete the form and present it to the auditor at the time of the audit.

Savings and payback projections will be included for each measure individually, as well as for the
comprehensive package of improvements.

Auditors Note: complete the questions regarding the annual reduction of fuel usage on page 6 of the EKDC
workbook by utilizing the REM 2 Building File Report, which provides for this calculation through the REM Fuel
Summary report. Record

the fuel savings information on the data collection forms and submit to the Energy Division.

Monthly costs

Qualified Auditors will calculate the monthly program charge that will be included on utility
customer’s monthly bills (see EKDC workbook, page 7 for more information on calculations). In order
to qualify for Efficiency Kansas 2.0 financing, the repayment term cannot exceed 15 years and the
amount of the monthly charge, including any interest charges, cannot be more than 90% of the
projected average monthly savings. In other words, the monthly charge for a project with projected
average monthly savings of $100 may not exceed $90. Note that the calculation of savings will be
based on estimated reductions in both electricity and natural gas usage, where applicable. The
monthly charge will also include a $2.00 monthly fee to cover Energy Division administrative costs
and may also include an administrative fee for the Utility.

Health and safety considerations

Qualified Auditors will identify and list all combustion appliances and systems, the test performed,
and any repairs or replacements necessary to ensure the health and safety of building occupants.
Any mechanical system that is found to be operating with a cracked heat exchanger, unrecoverable
back-drafting, spillage or other situations that cause carbon monoxide to contaminate the indoor
environment must be corrected prior to applying any improvement measure that will tighten the
thermal boundary. Thermal boundary improvements, such as air-sealing and insulation, must not
be installed prior to the correction of or replacement of hazardous conditions existing with
mechanical equipment.

Auditors and contractors will ensure that minimum air ventilation guidelines as per ASHRAE 62-89
have been met during both test-in and test-out procedures to provide for the proper amount of air
changes per hour.
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Combustion appliance zone (CAZ) testing must be performed at a level equal to or exceeding
guidelines established by BPI, RESNET, and other DOE funded research. Documentation of the worst
case CAZ testing must be included on the required HVAC form.

Qualified Auditors will recommend installation of carbon monoxide detector if one is not currently
installed within the dwelling.

Audit expiration

Audits and Energy Conservation Plans shall expire twelve (12) months from the date printed on the
audit report. Customers who do not elect to move forward with a project during this time frame will
be required to have another audit, should they wish to access Efficiency Kansas 2.0 financing.

Fuel switching

If the Energy Conservation Plan recommends improvements that necessitate a change in the type of
fuel currently used (for example, a gas furnace being replaced by an air-source heat pump), the Audit
Report must include the costs and projected energy savings for both the recommended equipment
and fuel, and costs and savings associated with updated equipment using the current fuel source.

Liability

Auditors must include the following language on all contracts, paperwork, and the Audit Report
provided to the customer: “The Kansas Corporation Commission (KCC) does not endorse, approve, or
recommend any energy auditor, contractor or subcontractor associated with the Audit Report, or
energy efficiency improvements. No guarantees or warranties, express or implied, are made by the
KCC or the Energy Division with respect to any audit report, estimated savings, proposal for
improvements, contract for improvements or any work or equipment included as part of the
customer’s energy efficiency project funded through the Efficiency Kansas loan program. It is
recommended that customers exercise due diligence in the selection of an energy auditor or
contractor prior to entering into any contract or agreement for energy efficiency improvements.
Customers may request references of an energy auditor or contractor and should always insist that
any guarantees and warranties represented by an energy auditor or contractor, either for
workmanship or equipment warranties, are provided in writing. The KCC and the Energy Division are
not liable for any intentional, criminal, or negligent acts or omissions of the auditor or contractor. The
KCC and the Energy Division make no representation of warranty of any kind, expressed or implied as
to the quality of the work done by independent energy auditors.”

Mandatory Pre-Approval Audit Information to be Submitted

Every Efficiency Kansas energy audit report must include the following specific information:
e Computerized Audit (REM building file or other Energy Division approved software)
e Efficiency Kansas Data Collection Workbook. (EKDC).
e Photographs: Portrait elevation views of all sides of the building.

e Auditors or customers will complete page 1 of the Efficiency Kansas Data Collection workbook
to include the historical utility costs for submission to the Energy Division.
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Customers shall provide auditors with the previous 12 consecutive months of utility information.
Auditors will not send the historical utility documents to the Energy Division with the first audit
submittal however; they must retain copies of the historical documents for a period of one year.

2.4 Bids for Recommended Improvements

Unless other arrangements are made with the auditing company, the customer will act as a general
contractor for the project and they are responsible for soliciting bids, coordinating and scheduling
contractors for each of the recommended improvements they wish to implement. They will use the
detailed specifications included in their Audit Report to inform contractors of specific requirements.
Customers shall seek final bids from contractors, as any costs in excess of the approved amount will
be the customer’s responsibility. Customers will also provide contractors with the Contractor Terms
and Conditions forms (Appendix 3, located in the Efficiency Kansas User’s Guide and online at
www.efficiencykansas.com ).

Customers are not required to take the lowest bid, but the amount spent on the improvement must
meet the cost-effectiveness standards discussed in Section 2.3. Customers must have received final
bids from contractors following Energy Division approval of the Energy Conservation Plan and prior
to arranging financing with the participating utility.

It is advised that the customer have all contractors sign the Contractor Terms and Conditions form
(Appendix 3). Customers should retain the Contractor Terms and Conditions form(s) for each
contractor selected, for the entirety of the project. The Energy Division may request a copy of the
Contractor Terms and Conditions form if need arises. Additional copies of this form are located in the
Efficiency Kansas User’s Guide and online at www.efficiencykansas.com (Appendix 3).

After receiving the completed bids, customers will provide copies of the bids to the auditor for the
Energy Conservation Plan to be updated with accurate cost data. The auditor will update the audit
information for submittal to the Energy Division to receive Approval of Funds for the project.

All project improvements must be completed within ninety (90) calendar days from the date of the
Approval for Funds document which is provided to the auditor upon final project approval for
financing from the Energy Division. The auditor will contact the customer to verify project approval.

Contractor Requirements

Under no circumstances will the Energy Division finance more than the maximum amount approved
in the Energy Conservation Plan. Change orders are not allowed in the Efficiency Kansas Program.
Customers are responsible for any products and/or services which exceed the approved project
scope and costs. Any change order item completed by a contractor which has not been pre-approved
in writing will be done at the risk of the contractor and not paid for by the Energy Division or the
customer.

Contractor Compliance

All contractors and crew members will be responsible for complying with the EPA’s Renovation
Repair and Painting (RRP) regulations, as enforced by the Kansas Department of Health and
Environment. More information can be found online (www.epa.gov/lead/pubs/renovation.htm).
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Contractors should also reference the additional information included in EPA Final Rule [under the
authority of 402 c 3 of the Toxic Substances Control Act (TSCA)], and New Lead Based Paint
Renovation, Repair and Painting Program requirements (40 CFR 745, Subpart E), issued April 22, 2008
(73 FR 21692).

Mandatory Audit Information Submitted for the Approval of Funds
e Copies of the contractor’s hard bids. (PDF’s preferred)
e Revised Energy Conservation Plan, based on actual bid pricing. (In the EKDC workbook).
e Revised REM Improvement Analysis.
e Revised REM Retrofit Report.

e The Energy Division may request auditors to provide a utility company summary of the last
year’s utility use. (Only submit this documentation if you are required to do so by the EKDC
workbook).

As discussed in Sections 3 and 4, it is the customer’s responsibility to solicit bids from contractors
(these will also be included in the information they provide to the utility upon project completion).

2.5 Post-retrofit Audit

Auditors must perform a post-retrofit audit to ensure that all measures have been installed properly
as designed by the audit. The post-retrofit audit will include the following:

e Examination of all components of the approved Energy Conservation Plan to ensure they
were installed properly.

e Performance of a blower-door test, ensuring strict adherence to ASHRAE Standard 62-89 for
minimum air change calculations.

e Performance of combustion appliance zone testing; this test shall be performed at a level
equal to or exceeding guidelines established by BPI, RESNET, and other DOE funded
research. Documentation of test-out must be sent to the Energy Division.

Auditor Notes: Record the Blower Door test date and results on BTL sheet in the EKDC workbook and it
will be transferred to the Certificate of Project Completion. Under Post audit Tab, you will find the auto-
filled Certificate of Project Completion to be printed and signed by yourself, the customer and the
participating utility representative.

The auditor is responsible for documenting any safety concerns or improper installation in the post-
audit report, which is delivered to the customer and Energy Division with the Certificate of
Completion. Auditors should clearly indicate remedies for any safety concerns or improper
installation so a customer may correct these. Auditors should indicate that any item that is
improperly installed may cause health and safety concerns or result in the measures not producing
the anticipated savings.

Upon completion of the post-retrofit audit, auditors will sign and submit the Efficiency Kansas
Certificate of Project Completion to the customer, whose signature is also required (along with the
signature of the participating utility) for project to be considered completed.
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2.6 Monitoring by the Energy Division

The Energy Division will monitor projects on a continuing basis to ensure that Efficiency Kansas
Participants receive excellent service. This monitoring will include (1) reviewing all Audit Reports,
including Energy Conservation Plans, prior to approving projects for financing; (2) performing random
“performance” audits before or after the project’s completion; and (3) performing random
interviews with customers to measure their satisfaction and to determine ways to improve the
program.

Should the Energy Division find unsatisfactory work, incomplete audits, or other problems causing
customers to be unsatisfied, auditors and contractors may be barred from further participation in the
program.
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Section 3: Guidelines for Customers

3.1 Getting Started

Kansans can access the Efficiency Kansas loan program through Participating Utilities. The energy
efficiency up-grades may be financed through the Efficiency Kansas loan program, up to a maximum
of $20,000 for improvements in existing homes and $30,000 for improvements to existing small
commercial and industrial structures if there are enough energy savings generated to support the
improvement measure(s).

When accessing Efficiency Kansas financing through Partner Utilities, customers should first contact
the partner to verify their eligibility for the program (see Section 1.2).

An Efficiency Kansas User’s Guide is available for customers to assist with the project flow process.
The Efficiency Kansas User’s Guide is available on the Efficiency Kansas website for download
(www.efficiencykansas.com) or, by contacting the Energy Division with a request for one to be
mailed. The Efficiency Kansas User’s Guide is a resource that assists the customer through each step
of the process of the Efficiency Kansas Program.

3.2 Arranging for an Energy Audit

Obtaining Utility Information

Before contacting auditors, customers must obtain their electricity and natural gas (or other heating
source) usage for the previous 12 months from their utility providers. It is the customer’s
responsibility to obtain this information from the utilities. If a fuel source other than a utility
provided service is used (i.e. propane, wood, pellets, etc...) it is necessary to provide copies of
receipts for purchase of the fuel source. In the case of a structure that is heated by fuels harvested
from the customers’ personal source, an estimate of material and labor cost for harvesting the fuel,
with current market pricing, can be used for this requirement. This information is needed in order for
the auditor to calculate estimated savings for proposed improvements.

Selecting an Auditor

Customers must use an Efficiency Kansas Auditor. An updated list of Efficiency Kansas certified
auditors can be found at www.efficiencykansas.com. Customers may select any energy auditor from
the list of qualified auditors maintained by the Energy Division. To ensure that they receive the
comprehensive audit required by the program, customers shall verify that the individual performing
their audit is an Efficiency Kansas qualified auditor. Before agreeing to the audit, customers should
also ask the auditor to fully disclose what the audit will cost. The price should include the post-
retrofit audit, and reporting any and all data required by the Energy Division as detailed in this
Program Manual. Auditors are required to disclose any potential conflicts of interest that may arise
as a result of their offering certain services or equipment. Customers are encouraged to ask auditors
for this disclosure (see Appendix 2 — Auditor ID and Disclosure).
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Customers are responsible for paying for the energy audit, regardless of whether the recommended
project is approved by the Energy Division for Efficiency Kansas financing or whether they decide to
move forward with an approved project.

3.3 Selecting Improvements and Soliciting Bids

Upon receipt of the Audit Report, customers will select the improvements to be included in their
Efficiency Kansas project. The Energy Conservation Plan provided to the customer will include a list of
improvements prioritized in order of cost-effectiveness—that is, those with the quickest payback will
be at the top of the list. Customers are not required to implement all the recommended
improvements, but they must start with the improvements at the top of the list and work down.

Program Note: Your auditor will explain your options using the Efficiency Kansas Data Collection Workbook and
the “Loan Overview” calculator. On this sheet you will be able to select the best energy efficiency improvements
and the monthly repayment amount that will be added to your utility bill. Your repayment amount plus your
utility usage should be less than your current utility bill.

After completing the audit, auditors will submit the Energy Conservation Plan and audit
documentation to the Energy Division. The Plan will include estimated costs for the improvements.
The Energy Division will review the plan and notify auditors of approval. The auditor can then
instruct the customer to pursue bids for the work.

Once the customer has been informed of the audit’s pre-approval, they are free to solicit bids from
the contractors of their choice to perform the work required to implement the improvements in their
proposed project. Customers should be sure to receive final and complete bids, as no change orders
increasing the price will be allowed after they’ve submitted their Energy Conservation Plan for
approval.

Unless some other arrangement has been reached with the auditing company, the customer will act
as the general contractor for the project and will be responsible for soliciting bids. Each selected
proposal must be accompanied by a signed Appendix 3 — Contractor Terms and Conditions. This
document informs the contractor of their rights and obligations if they participate in the Efficiency
Kansas program. Contractor Terms and Conditions forms are included in the Efficiency Kansas
Program Manual (see Appendix 3)and also available in the Efficiency Kansas User’s Guide and online
at www.efficiencykansas.com. Customers should ask all contractors to sign this form and retain a
copy of the form(s) for their records.

Customers wishing to perform their own work on items on the prioritized list shall follow the
guidelines below in Subsection 3.9 (also see Appendix 4 - Self-Performance Terms and Conditions).
No materials can be purchased by anyone prior to the Energy Conservation Plan being approved by
the Energy Division. No labor costs are paid to the customer for self performance items. Only pre-
approved material costs are covered by the program for self performance items.

All contractors and crew members will be responsible for complying with all requirements of the

EPA’s Renovation Repair and Painting (RRP) regulations as enforced by the Kansas Department of
Health and Environment (see Section 2 for more details).
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After receiving final bids from contractors, customers should submit the final bid information to
auditors to update the Energy Conservation Plan. It is the customer’s responsibility to seek and
retain insurance certificates from contractors.

3.4 Submitting Energy Conservation Plan for Approval

After receiving bids from contractors, customers will next need to provide the hard bids to their
auditor so that they may update the Energy Conservation Plan with actual pricing. The following
items are required by the Energy Division from the auditors for this submission:

e The full Audit Report—including the Energy Conservation Plan—indicating the improvements
the customer wishes to include in their Efficiency Kansas project;

e The actual contractor costs (bids/proposals) for the specific improvements with signed
Appendix 3 — Contractor Terms and Conditions from each contractor doing work;

e Proposals generated for the customer by a retail outlet detailing the material costs to be used
by the customer for the self performance work accompanied by a signed Appendix 4 - Self
Performance Terms and Conditions (if applicable)

e Any other pertinent information received from the auditor and contractors.

Once the Energy Conservation Plan has been approved by the Energy Division, the customer will
inform the contractors to begin work. All work must be completed within ninety (90) calendar days
of the Approval for Funds document date. The customer is responsible for coordinating and
scheduling contractors for each of the recommended improvements they wish to implement.

3.5 Submitting Certificate of Project Completion

After contractors have completed their work and the auditor has performed the required post-
retrofit audit, the customer and auditor will sign the Certificate of Project Completion that the
auditor will supply, after signing the document, the customer and/or auditor will submit the
Certificate of Project Completion and the contractor invoices to the participating utility for their
signature. The utility will forward the documents to the Energy Division for processing. Once the
Energy Division has processed the Certificate of Project Completion, the utility will issue payment(s)
to the contractors and reimburse the customer for materials (if applicable).

3.6 Repaying the Efficiency Kansas Loan

Customers will pay the program charge on their monthly utility bill. This charge will include the cost
of the approved project and the administrative fees (see discussion of Program Charges in Section
4.1). Because the program charge in KCC-approved meter-based programs is considered “regular
utility service,” customers who do not pay their bill, or pay only a portion thereof, are subject to
having their utility service disconnected. The utility must notify the customer of the amount of the
program charge before the Energy Division sends project funds to the utility. The total of all charges
affiliated with the Efficiency Kansas loan program on the customer’s utility bill cannot exceed 90% of
the projected savings. Customers are responsible for making monthly payments until the meter-
based obligation has been paid in full.
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Customers may elect to make an initial cash outlay towards the cost of improvements with their own
funds to allow projects to meet the 15-year payback requirements. However any cash outlays will
not impact the calculation or the order of the prioritized listing of improvements (see Section 3.2).

3.7 Maintenance of Equipment

Customers are responsible for all maintenance of equipment and should solicit and receive
information on maintenance from the contractors that install the equipment. Customers should
recognize that properly maintained equipment will provide better results and more sustained
savings. Should the equipment fail, customers are still responsible for paying the monthly program
charge on their utility bill.

3.8 Disclosure Requirements

Customers that agree to participate in the program are required to disclose to subsequent occupants
any obligation that remains on the meter (i.e., remaining monthly payments). As a condition of
participation in their meter-based program, Partner Utilities will have customers sign disclosure
agreements (see discussion of disclosure and notification requirements in Section 4.1).

Owner-occupants

Customers who own the home or small commercial/industrial structure must sign an agreement with
the utility stating that they will disclose the meter obligation upon sale of the structure. Failure to
make proper disclosure could result in the customer being responsible for immediate repayment of
the remaining balance.

Rental properties

Landlords must disclose an existing meter obligation to tenants prior to their signing a lease if the
tenant will be responsible for the utility bill.

Landlords and tenants

Tenants wishing to participate in the program must have agreement from landlords in order to
participate in Utility meter-based program. Conversely, landlords must have agreement from current
tenants (unless the landlord also pays the utility bills). As noted above, landlords must also disclose
to all tenants an existing meter obligation prior to the tenants’ signing a lease.

3.9 Self-Performance and Do-It-Yourself Regulations

The Efficiency Kansas Loan Program will allow certain materials to be purchased and installed by the
customer. Customers interested in performing some of the work items from their custom Energy
Conservation Plan must abide by certain rules and regulations. They should inform their partner
lender or utility of this interest when making initial arrangements for financing.

Risks to Consider

Before considering any self-performance construction activities, customers should understand that
there are inherent risks involved in self-performance. If the proper materials and installation
guidelines are not followed, the risk of improper installation is high. Improper installation can
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negatively impact the estimated savings that were calculated by the audit and factored into the
Energy Conservation Plan. Moreover, all work must be done in accordance with all local, state, and
federal regulations.

The customer should fully recognize other risks involved in assuming the role of a contractor in self-
performing improvement measures as well as impacts on the potential results. Contractors have
insurance to cover the risk of liability, product installation, property damage, fire and health dangers;
the customer may not be protected against such risks in a do-it-yourself situation.

Self-Performance and DIY Guidelines

Customers should keep in mind the following self-performance and DIY guidelines:
e Printed quotes for materials should be obtained by the customer and given to the auditor to
be turned in to the Energy Division for project pre-approval.

e Only materials that are purchased and installed will be paid for by the program.

e Receipts for installed products may be submitted at the project completion, or intermittently,
as allowed by the customer’s partner lender or partner utility.

e No tools that are needed to complete any improvement measure may be purchased through
the program. If a specialty tool is needed and is rented for the completion of an
improvement measure, the rental cost may be included in financing considerations.

e Labor will not be paid for any portion of the project that is performed by the customer.

e Materials purchased must be high quality and have the expected life expectancy specified by
the auditor.

e Any damage done to the structure, items, or possessions while implementing an energy-
efficiency measure will not be covered by Efficiency Kansas funds.

e Anyitem required by the manufacturer to be installed by a skilled, trained professional must
not be installed by a customer, without proper certifications that have been pre-approved by
the Energy Division.

e All work must be done in a professional manner.

e All work must be completed within ninety (90) days from the date of the Approval for Funds
document.

e Pre-purchasing of items is not allowed. Items purchased prior to the approval date for the
Efficiency Kansas project will not be reimbursed.

e Anyitem installed in an unapproved manner will not be approved for payment with Efficiency
Kansas funds

Allowable Work Items

Any work item that a customer is considering for possible self-performance shall be approved by the
Energy Division during the course of the audit review. Customers must fill out Appendix 4 - “Self-
Performance Terms and Conditions,” when proposing to self-perform work. While a complete list of
allowable work items cannot be provided, the following list provides examples of the types of work
items that will be allowed for self-performance:
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e |Install reinforcing mesh and mastic at ductwork splices and connections.
e Install weather-stripping and sweeps at exterior doors.

e [nstall insulation in attics and kneewalls (Use caution if there is a presence of knob-and-tube
wiring).

e Caulking and sealing holes and openings to minimize air infiltration.

e Handyman and carpentry items related to sealing and closing the thermal envelope.
e Insulating exposed ductwork and installing water heater blankets.

e Insulating rim joist cavities and draping insulation on concrete walls.

e |Insulating foundation walls in crawlspaces and frame-floor assemblies.

e Installing vapor barriers over the ground in crawlspaces.

Work Items Requiring Special Consideration

Certain weatherization work activities will not be allowed to be self-performed by the customer,
without proper certifications and/or professional training licenses; these certifications and licenses
must be reviewed and pre-approved by the Energy Division before the work is started. While a
complete list of these items cannot be provided, examples of some of these work items are listed
below:

e Dense packing walls with tube filled insulation equipment.

e Installing furnaces, boilers, and air conditioning equipment.

e Installing electrical, plumbing, and gas piping.

Impact on Auditors

If customers elect to self-perform some of the work, the auditors will be receptive to customer
wishes and adjust the overall audit accordingly. Customers may want to purchase some of the
materials out-of-pocket and not include those costs within the loan. On the other hand, customers
may also want to purchase the materials through the loan funds. Auditors will need to work closely
with customers to develop these particular lists of information and make sure that all of the other
construction work activities have been properly assigned to individual contractors. This information
will become an important part of the overall audit that must be reviewed by the Energy Division.

Bids are required for all items recommended by the auditor in the Energy Conservation Plan. For
customers intending to self-perform certain improvement measures, printed quotes will be required
for all materials needed to complete the work. No labor charges will be accepted or paid by the
project funding. Customers are required to prepare a list of materials and the actual costs, including
all taxes and fees, to submit to auditors so they can complete the Energy Conservation Plan using
final pricing. Change orders are not allowed. Estimated costs for materials must be adhered to.
Customers should plan the material purchases wisely to avoid a shortage of available funds to
complete improvement measures.

Auditors are responsible for documenting any safety concerns or improper installation issues in the
post-audit report, which is delivered to the customer, the Energy Division and the Partner Utility.
Auditors should clearly indicate remedies for any safety concerns or improper installation so a

35

44



customer may correct these. Auditors should indicate that any item that is improperly installed may
cause health and safety concerns or result in the measures not producing the anticipated savings.

Impact on Participating Utilities

In the event that customers purchase materials (after Energy Division pre-approval) with out-of-
pocket funds and want to include these costs in the loan, the participating utility may require that
the customer submit the receipts for these purchases to the utility so that the customer can be
reimbursed. There may also be instances where customers may need a joint checking arrangement
from the participating utility that would allow customers to work with a lumber yard or supply house
and pay for the materials with a check made out jointly to the customer and the vendor. Participating
utilities may implement whatever guidelines they deem necessary to protect their interests.
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Section 4: Guidelines for Participating Utilities

4.1 Utility Requirements and Responsibilities

Utilities are considered Efficiency Kansas “Participating Utilities” if:
e They offer programs that facilitate energy conservation improvements in residential housing.
e They plan to utilize Efficiency Kansas financing.
e They have signed the Memorandum of Agreement with the KCC and the Partner Banking
Institution pertaining to Efficiency Kansas Funds.

Programs offered by Participating Utilities are likely to vary, with some utilities offering full, meter-
based programs, similar to the existing HowSmart® program at Midwest Energy, and others offering
a program that is not meter-based. In all instances, however, all projects receiving funds through
Efficiency Kansas must be repaid in 15 years (that is, 180 monthly bill payments) or less.

Utilities subject to the jurisdiction of the KCC may become Participating Utilities upon approval of the
utility’s program and associated tariffs by the Commission. Non-jurisdictional utilities may become
Participating Utilities upon approval of the utility’s program by the Energy Division and upon signing a
Memorandum of Agreement between the utility, the Partner Banking Institution and Kansas
Corporation Commission.

Eligibility Screening
Utilities are responsible for establishing the eligibility of interested customers. To be eligible for
Efficiency Kansas financing, utility customers:
e Must be current on their utility payments.
e Must not have had their utility service disconnected in the 12 months prior to their
application for participation.
e Customers who do not have 12 months history with a utility will be asked to provide payment
history with a previous utility.
e Customers currently on payment plans (to repay past bills) do not meet these eligibility
requirements.
e Subject to approval from the KCC and Energy Division, utilities may use additional eligibility
criteria.

Definition of residential and commercial customers

Residential customers are defined as all customers taking service under the utility’s Kansas
residential tariff.

Commercial customers must subscribe for service under one of the utility’s applicable Kansas
commercial or industrial service tariffs and use residential-sized HVAC equipment in their buildings.
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Rental properties

For rental properties, whether residential or commercial, the utility customer may be either the
landlord or the tenant. In either instance, the eligibility screening is the same as outlined above. For
rental properties, the utility will also be required to ensure that both the tenant and landlord are
informed and agree to participation in the meter-based program and ensure that all required
measures for disclosure and notice are met (see below for discussion of disclosure and notification
requirements).

Directing Customers to Energy Auditors

Utilities will direct eligible customers to the list of Efficiency Kansas qualified auditors (or to the
utility’s qualified employee auditors, provided a utility has received a waiver from the KCC).
Customers will select an auditor from this list or utilize the utility employee auditor to perform the
required energy audit and develop the Energy Conservation Plan.

“Qualified auditors” are those who have:
e Met the criteria established by the Energy Division.
e Requested that they be included in the listing of qualified auditors.

This list will be maintained by the Energy Division and be available on the Efficiency Kansas web site
(www.efficiencykansas.com). All energy auditors on the Efficiency Kansas qualified auditor list will
have undergone training and been certified by one of the qualified training institutions (see Section
2.1).

Qualified energy auditors are not recommended, approved, or endorsed by the Energy Division or
the Kansas Corporation Commission.

Facilitating Approval of Energy Conservation Plan and Customer Projects

Following the energy audit, customers will review the prioritized recommendations outlined in the
Energy Conservation Plan and decide on the scope of the project. Customers will authorize auditors
to forward the Energy Conservation Plan to the Energy Division for review and pre-approval of funds.

Following the Energy Division’s review and pre-approval of funds, (or disapproval), the auditor will
notify the customer of the status of the proposed Energy Conservation Plan (ECP). Once the
customer has been informed of the audits pre-approval, they are free to solicit bids from the
contractors of their choice to perform the work required. Utilities may work with customers to select
contractors. After receiving bids from contractors, customers will next need to provide the hard bids
to their auditor so that they may update the Energy Conservation Plan with actual pricing and
resubmit the ECP to the Energy Division for approval. Once the Energy Division has issued an
Approval for Funds document for a project, no adjustments can be made in the project costs.

After the Energy Division has issued the Approval for Funds, the Utility will sign the necessary
agreements with the customer. These agreements will include requirements for the customer to
disclose the meter-based obligation to subsequent occupants. (See discussion of Disclosure and
Notification Requirements below.)
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Once all necessary agreements have been signed, the utility will inform customers that contractors
can begin work on approved projects. In all instances, the utility will be responsible for paying
contractors (as detailed below).

Verifying Completion

After contractors have completed their work and the auditor has performed the required post-audit
testing, the customer or the auditor will provide the utility with a signed Certificate of Project
Completion. The utility will sign the Certificate of Project Completion, indicating their acceptance of
the auditor and customer’s assurances, and send the certificate to the Energy Division. Utilities have
the option to conduct an on-site inspection before signing the Certificate of Project Completion.

Receiving Efficiency Kansas Funds

Utilities first will need to sign the Memorandum of Agreement with the KCC and the Partner Banking
Institution prior to an exchange of funds.

Utilities will invoice KCC for costs of all Energy Conservation Plans that have been approved by the
KCC and completed. A copy of each respective signed Certificate of Project Completion will be
included with the invoice. Invoices shall be submitted on the 5 day (or next subsequent business
day) of each month for completed Energy Conservation Plans that have not been previously invoiced
to the KCC.

Utilities will receive funds from the Partner Banking Institution within 30 days after the receipt of
invoices. Payment will be based upon the project costs submitted to the KCC Energy Division with
the Energy Conservation Plan. See detailed discussion of repayment of funds to the Partner Banking
Institution below.

Paying Contractors

Upon receipt of the Certificate of Project Completion, the utility will promptly pay all contractors
(and customer self-performance material costs, if applicable) for completed work with Efficiency
Kansas Funds provided by Partner Banking Institution on behalf of the KCC.

Placing Charge on Bill

After paying the contractors for all approved project costs, the utility will place the program charge
on the customer’s bill. The reimbursement obligation shall remain tied to the meter of the residence,
small commercial or small industrial structure on which the project work was performed. The Program
charge includes principal and interest accruing on the funds advanced for the project as well as the
Energy Division’s monthly administrative fee. The customer will have been notified of this charge prior
to the auditor submitting the final Energy Conservation Plan to the Energy Division, as required in the
Energy Audit Specifications (see Section 2.2 of this manual).

Term of the obligation

The maximum term of the meter-based obligation cannot exceed 15 years (180 bill payments).
Utilities and customers may choose a shorter repayment period, (1 to 15 years), provided all other

39

48



requirements are met. There must be a provision for payment in full of the funds to be reimbursed to
the Partner Banking Institution for the benefit of the KCC.

Program charge as a percentage of projected savings

In calculating the program charge, the utility will assume that all savings are annualized, resulting in a
level (or average) monthly repayment. Under no circumstances will the Principal and Interest
charges, including all administrative fees, exceed 90% of the estimated total energy savings from all
fuel sources. Utilities may provide one or more fuel types (e.g., natural gas and electricity); however,
the calculation of projected savings will include all savings from all fuels.

(See discussion of administrative fees below).

Utility administrative fees

Utilities will be allowed to charge administrative fees to cover the costs of administering their
program. Regulated utilities must have their administrative fees included in the tariff for the
program, which is approved by the Kansas Corporation Commission. Non-regulated utilities must
submit their proposals for administrative fees, including estimated costs to operate the program, to
the Energy Division.

Before customers agree to move forward with the project, they must be informed by the utility that
the monthly program repayment charge will include the Energy Division and utility administrative
fees (If any).

The Energy Division reserves the right to examine the administrative fees charged by regulated and
non-regulated utilities participating in the Efficiency Kansas program.

Energy Division administrative fees

The program charge will include a monthly $2.00 administrative fee that will be collected by the
utilities and paid to the KCC on the behalf of the Energy Division. The customer must be informed of
the Energy Division administrative fee prior to the customer agreeing to the project. The program
charge, including the administrative fees of the utility and Energy Division, the Loan Principal and
Loan Interest cannot exceed 90% of the expected savings.

Level payment plan option

Customers may elect to enter into a level, or average, payment agreement with the utility.
Customers who elect not to have a level payment plan should understand that their actual savings
may vary monthly and seasonally. The program charge will be a level payment, regardless of when
actual savings are achieved.

Payment-in-full option

Utilities are required to offer customers the option to pay in full any remaining balance, at any time
during the repayment term. There will be no penalty or extra charge for customers who choose to
repay the obligation in full.
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If a customer sells or transfers ownership of property subject to meter-based payments for energy
efficiency improvements, the customer may pay the remaining balance in full, or the new property
owner may complete the paperwork to assume the remaining balance.

Repayment of funds

Utilities are responsible for remitting the monthly customers reimbursement payments to the
Partner Banking Institution for the benefit of the KCC. Utilities are also responsible for remitting the
Energy Division’s monthly administration fee to the KCC.

Frequency

Utilities will make regular monthly payments to the KCC. However, utilities will only submit
payments for those meters at which the customer has paid the monthly bill. If a customer has not
paid the bill, the utility will not be required to remit payment for that meter to the KCC, until
payments resume.

Reporting
The utility will be required to report the status of each meter obligation—that is, the location of the

meter and the total remaining obligation—to the KCC on a monthly basis. Likewise, the utilities will
be required to identify which meter obligations have been paid and which have not.

Case of default

In the event that customers fail to make their monthly payments of the program charge, the utility
will be required to report to the KCC, on a monthly basis, information regarding the collection status
and disconnections resulting from the non-payment. The utility is expected to make every effort to
collect payment of delinquent program charges and to exercise as much due diligence with collection
of Efficiency Kansas revolving loan program funds as they would their own capital. At such time as
the utility determines that it has exhausted its means of collection, the utility will notify CTB and the
Energy Division of the meter number, meter address, name of the customer and the outstanding
balance due, and submit the “Verified Statement” form, as stipulated in the Memorandum of
Agreement between the Utility and the KCC.

Revert to Owner

Utilities will be required to continue charging the program charge, even for meters that have a
revert-to-owner clause. As long as a bill is generated during the 15-year term, the bill must include
the program charge.

Transfer of Service

If a customer sells or transfers ownership of property subject to meter-based payments, the seller
has the option to pay the remaining meter based balance in full, or the new property owner may
complete the paperwork to assume the remaining balance. At the time of the transfer of service
from one customer to another at any property having a meter-based reimbursement obligation, the
Utility shall require that the new customer at that meter to execute a document entitled “Meter
Obligation Agreement”, that is substantially similar to the form developed by the Energy Efficiency
Institute (EEI) for use with the PAYS® program. Utility shall not be required to use PAYS® forms, but
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must establish such a form that contains substantially similar information. If a customer refuses to
sign such form, they will be considered as refusing to pay for "utility service" that the utility is
providing and the Utility is permitted to disconnect service for that customer.

Disclosure and Notification Requirements

To ensure that subsequent occupants of a residential or small commercial/industrial structure
receive full and timely notification of the program charge they will be assuming (i.e., the remaining
obligation on the meter), the utility is required to provide written notification of this obligation to
customers when service is initiated at locations that already have meter-based obligations. The utility
must also require all customers to sign an agreement requiring similar disclosure by the customer to
subsequent occupants. The KCC will require such agreements to be part of approved program tariffs.

UCC filing

In addition to the disclosure and notification requirements outlined above, each property with a
meter-based reimbursement obligation which is not paid in full at the outset, the utility must file a
Uniform Commercial Code financing statement (UCC-I Form) or similar appropriate document to perfect a
security interest in the property and/or provide notice to subsequent owner that the property is subject
to a meter based obligation.

Additional public information and outreach

The Energy Division will coordinate with utilities and others (e.g., realtors and trade associations and
shows in areas offering meter-based programs) to increase public awareness. The utility will include

Efficiency Kansas "brand" in marketing materials used to promote the Efficiency Kansas Program and/or

the Utility's energy efficiency Program.

Prudent Procedures

In establishing the guidelines for meter-based energy efficiency programs, utilities must properly
document all transactions and include notices to the customer of the following:

e interest rates,

e repayment terms,

e fee structure,

e collateral requirements, and

e procedure for collection and recovery actions.

Even if the above are not applicable, documentation must clearly state that they are not applicable.
As discussed above, UCC and any other applicable notice requirements must be filed to provide
sufficient notice to future occupants and owners.

Reporting Requirements

In addition to the monthly reporting requirements outlined above (see Repayment of Funds), utilities
are required to provide quarterly reports to the Energy Division as required by the Department of
Energy, detailing:

e The number and value of projects funded through the program.
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e The number of buildings retrofitted, by sector.
e The square footage of buildings retrofitted, by sector.
e The projected energy savings (kWh & MCF).

e The number of jobs created or retained as a result of KCC funding.

4.2 KCC and Energy Division Responsibilities

Management and Oversight

The Energy Division will manage all aspects of the Efficiency Kansas loan program. The Energy
Division will ensure that all program participants receive high-quality service at each step of the
process.

The KCC Utilities Division will review the applications of regulated utilities for a meter-based program
and make recommendations to the Commission regarding approval of the program. The application
for a meter-based program should include the content outlined by the Commission in Docket No. 08-
GIMX-441-GIV, Appendix A (available on the KCC web site at
http://kcc.ks.gov/scan/200811/20081114142730.pdf). The KCC Utilities Division will also coordinate
the evaluation, measurement and verification associated with all utility-sponsored energy efficiency
programs.

Review, Pre-approval and Final Approval of the Energy Conservation Plan

The Energy Division will review all stages of the Energy Conservation Plans to ensure that auditors
have performed the audit properly, that savings estimates are appropriate and realistic, that project
costs are not unreasonable, and that health and safety standards have been met. See Section 2 for
audit specifications and other related information.

Field inspection

The Energy Division will perform random field inspections to ensure that projects have been properly
executed. Inspections may include full audits, inspection of systems installed, and interviews with
customers.

Payment to utilities

The KCC will direct the Partner Banking Institution to provide Efficiency Kansas Funds to Utilities to
establish a meter-based obligation to recover costs of approved energy efficiency projects in residential,
small commercial and small industrial structures.

The KCC will direct the Partner Banking Institution to remit funds (including adequate details to identify
projects funded) to the Utility within 30 days of receipt of monthly invoices from Utility.
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Maintaining online information

The Energy Division will be responsible for ensuring that information on the Efficiency Kansas web
site is accurate. Such information will include, but not be limited to, the listing of qualified Efficiency

Kansas Energy Auditors and Participating Utilities.
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Section 5: Guidelines for Contractors

5.1 Contractor Requirements and Responsibilities

Role of Contractors

Private-sector contractors perform all the work on energy-efficiency projects approved for Efficiency
Kansas financing. Contractors are contacted directly by customers, or the customer’s representatives,
who must solicit final bids for all the work involved in their proposed project before the project can
be approved for financing by the Energy Division (see Section 3, Guidelines for Customers for further
information).

Contractor Qualifications

All contractors are eligible to participate, provided they are operating under current state and federal
guidelines regarding labor standards and taxation requirements. The Energy Division will not pre-
gualify contractors nor maintain a list of “participating” contractors.

Preparation of Bids

Contractors will prepare bids based on the specifications included in the Energy Conservation Plan
provided by the customer or their representative. Contractors may not substitute equipment or
change specifications, without written notification to the auditor. Bids provided to customers should
be considered final bids, as these bids will be used to determine the total amount financed through
Efficiency Kansas. Any additional costs that are not identified in the bids will be the responsibility of
the customer.

Building permits and local codes

As with any project, contractors working on Efficiency Kansas projects are responsible for securing all
appropriate local, city, and county building permits prior to beginning work. The costs of these
permits are to be borne by the contractors and should be included in the bid. If a building permit is
required, a copy must be provided to the customer. All work must comply with local jurisdictional
building codes.

Implementation of work

Customers will be notified by Participating Utilities and auditors that their Energy Conservation Plan
has been approved by the Energy Division, and then customers will solicit bids. Once customers get
financing, then and only then, will contractors be allowed to begin implementing the work specified
by the Energy Conservation Plan.

Payments to Contractors

Contractors will receive payment for their work directly from Participating Utilities, who will
determine payment procedures and timing according to their discretion and program requirements.
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Insurance Requirements

All contractors are required to provide current insurance certificates to the customer before they will
be allowed to perform work.

5.2 EPA Renovation, Repair and Painting (RRP) Regulations

All contractors and crew members will be responsible for complying with the EPA’s Renovation
Repair and Painting (RRP) regulations, as enforced by the Kansas Department of Health and
Environment. More information can be found at www.epa.gov/lead/pubs/renovation.htm. Also refer
to EPA Final Rule [under the authority of 402 c 3 of the Toxic Substances Control Act (TSCA)], and
New Lead Based Paint Renovation, Repair and Painting Program requirements (40 CFR 745, Subpart
E), issued April 22, 2008 (73 FR 21692).

Efficiency Kansas Material and Installation Standards Manual

All work performed for Efficiency Kansas projects should follow the guidelines in the Efficiency
Kansas Material & Installation Standards manual. This manual will provide contractors with best
practices and clear guidelines for the installation of projects. Download copies from the Efficiency
Kansas web site (www.efficiencykansas.com) or contact the Energy Division.
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Section 6: Glossary

“As-Built” Repairs”: Repairs and suggested improvements that are identified by qualified auditors to
correct minor structural inefficiencies, potentially dangerous situations and ensure health and safety
of the occupants. Although not classified or funded as Efficiency Kansas energy-efficiency
improvements, they would need to be completed in any instance.

Audit Report: The Audit Report is the document that the auditor provides to the customer, which
details the results of the energy audit. This report includes technical information about the building’s
existing condition and also includes the Energy Conservation Plan.

Blower Door: A diagnostic tool that measures the air-tightness of buildings and helps locate air
leakage sites. Equipment consists of a calibrated fan for measuring an airflow rate, and a pressure-
sensing device to measure the air pressure created by the fan flow. The combination of pressure and
fan-flow measurements is used to determine the building air-tightness.

Certificate of Project Completion: A form which is supplied by and signed by the auditor, then signed
by the homeowner after finished improvements have been installed. This form is then submitted to
the participating utility that signs off and submits the form to the Energy Division which finalizes the
work on the project.

Combustion Appliance Zone (CAZ): An area which contains one or more combustion appliances
(water heater, furnace, etc.)

Energy Audit: An energy audit is a comprehensive assessment, survey, and analysis of energy flows
and energy usage of a building, which allows the auditor to identify the most cost-effective
opportunities for energy savings.

Energy Conservation Plan: This plan contains the auditor’s detailed recommendations for improving
the energy efficiency of the building. It gives the customer the detailed specifications for all
recommended improvements, which the customer will use to get final bids from contractors.

Mobile Home: Efficiency Kansas defines a mobile home as an existing mobile home that has had the
wheels removed and been placed on a permanent foundation or basement.

Meter-based Energy Efficiency Programs: These are utility-sponsored programs in which the
obligation to repay the costs of energy efficiency projects is assigned to the utility meter and survives
changes in ownership and/or tenancy. These repayment costs are tied to the regular utility service.

Participating Utility: A participating gas or electric utility, including rural elective cooperatives or

municipal utilities, that have entered into an Agreement with the State of Kansas to participate with
Efficiency Kansas to provide financing through their billing services.
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Projected savings: The estimate of energy and dollar savings that will be realized after the
implementation of the energy-efficiency improvements recommended by the qualified auditor and
outlined in the Energy Conservation Plan. These savings are calculated using the actual historical
utility data for the property and applied to each improvement recommended by the auditor.

Qualified Energy Auditor: These are energy auditors who have (1) met the criteria established by the
Energy Division and (2) requested that they be included in the listing of qualified auditors. This list
will be maintained by the Energy Division and be available on the Efficiency Kansas web site
(www.efficiencykansas.com). All energy auditors on the Efficiency Kansas qualified auditor list will
have undergone training and been certified by one of the qualified training institutions, and passed
the required Efficiency Kansas Certification. Qualified energy auditors are not recommended,
approved, or endorsed by the Energy Division or the Kansas Corporation Commission.

Residential: Efficiency Kansas defines a residential structure as an existing structure located in the
state of Kansas used as a place of residence.

Simple Payback: Simple Payback indicates how quickly the energy and dollar savings resulting from
the project will “payback” the cost of all improvements. Simple Payback is calculated by dividing the
total cost of each project by the estimated annual savings resulting from all improvements.

Small Commercial: Efficiency Kansas defines a small commercial structure as an existing small
business structure located in the state of Kansas, which uses residential-sized heating and air
conditioning equipment.

Unvented Space Heaters: Defined as heaters that consume fuels in a manner that depletes oxygen
and produces unsafe quantities of CO, water vapor, and oxides of nitrogen. Oxygen depletion and CO
are serious health hazards that can be life-threatening. The safe use of unvented gas room heaters
requires one or more open windows, which can interfere with the room’s heating and comfort level.

Whole house approach: An approach to evaluating energy efficiency in which the entire structure is
viewed as a unified system. Using this approach, auditors use the data collected during a
comprehensive energy audit to evaluate how all the elements—thermal boundaries, mechanical
systems, lifestyle of occupants—interact and impact one another. This approach is used to determine
cost-effective improvements that can be made to increase comfort and performance of the whole
house.
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Section 7: Appendixes

Appendix 1: Fuel Information Release Form
Applicant’s Name:

Address:

City, State, Zip:

Telephone Number:

(TO BE COMPLETED BY APPLICANT)

NOTE: ALL FUEL SOURCES SHOULD BE DOCUMENTED AND PROVIDED TO THE AUDITOR

ELECTRIC SUPPLIER: NATURAL GAS SUPPLIER :

Name: Name:

Address: Address:

Bill to: Bill to:

Account #: Account #:

PROPANE OR OTHER FUEL SUPPLIER: WOOD OR PELLETS: (PROVIDE RECEIPTS)
Name:

Address:

Bill to:

Account #:

Do you use the same supplier for both heating and electric?  Yes [ ] No []

I hereby authorize the above energy providers to release information on my fuel bills to the
following: (Print Name of Auditing Company)

I understand that this information will be used only to provide data for the above named, and no
information obtained through this release shall be made public in such a manner that the dwelling or
occupants can be identified.

Client Signature Date
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Appendix 2: Auditor Identification and Disclosure

Only Energy Auditors that have been listed as a Qualified Auditor on the Efficiency Kansas program website
may perform a qualifying energy audit. It is required that the homeowner/tenant/property owners verify the
identification of the auditor and complete the information below.

| have verified that the Auditor that has

(Homeowner Printed Name)

been contacted to perform the energy audit on my property has presented valid identification and is the
Auditor listed on the Qualified Auditors List.

Property Owner Signature:

Notice of Disclosure

As a Qualified Auditor for the Efficiency Kansas Loan Program, | agree to abide by the Code of Ethics contained
in the Efficiency Kansas Program Manual.

My client is hereby notified by this statement that potential conflict of interest may exist because of my
relationship with the firms or products identified below.

When recommending building products, services or solutions, | promise to give fair representation of
applicable products, services or solutions.

The homeowner is encouraged to obtain more than one cost estimate for any product or service. (See page 9
of Project Manual for auditor specification instructions.)

As a Qualified Auditor | hereby disclose the following business intentions/associations and activities prior to
collecting any fees or performing an energy audit on the house located at:

Street Address City/State Zip Code

Associated Company Name Products or Services

| further disclose that | will perform an energy audit on this house and that the resulting information will be a
fair and accurate representation of the building performance, and does not consider occupant energy use
habits. As a result your actual energy use may vary from the estimates provided. The audit remains valid
regardless of who lives in the house, until or unless a modification is made which will affect its energy
performance.

Auditor’s Signature Date
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Appendix 3: Contractors Terms and Conditions

Contractor Name:

Contractor Address: Phone Number:

Customer Name: Customer Address:

(Please initial on the space provided after reading each condition)

e | understand that the following are prerequisites for bidding:

| will obtain all necessary building permits from the local authority for the work to be performed.

All bids must state exactly what will be done.

All bids are to be based on the energy conservation plan provided by the auditor, and approved by the
Energy Division.

Material or labor costs are NOT paid in advance.

No work shall begin until such time as the Energy Division has approved the appropriate bid and | have
been formally notified by the customer.

All work will be done in a workman like manner and in accordance with industry standards.
All work will be completed within ninety (90) calendar days from the date which appears on the
Approval for Funds document provided to the customer by the Energy Division. It is the contractor’s
responsibility to request and be informed of the completion date deadline from the customer.

e |understand if | am awarded the project that:

| shall only perform those items of work that are approved by the Energy Division. | shall not perform
any extra work requested by the homeowner. If prior approval is not granted, the Energy Division will
not be responsible for the additional costs.

No Change orders for products or services are allowed. Change orders will not be funded by the Energy
Division. Any change order which increases the cost of the project must be agreed upon by the
customer, with the customer being solely responsible for the funding of the change.

Before beginning any home repairs, | will ensure that the customer has been informed as to what
materials and supplies will be used and the customer agrees to its content.
All work will be completed within the ninety (90) day completion requirement as agreed above.

| will warrant that my work is free from defects in material and workmanship for a period of one (1)
year. Upon notice of a material defect in the work within that period, | shall be responsible for any
repairs, replacements or corrections to the defective construction within a reasonable period of time,
at no cost to the customer. Nevertheless, | shall not be responsible if: (1) my work has been modified,
altered, defaced, or had repairs made or attempted by others; or (2) the material defect was caused
by an Act of God.

| have read and agree to the terms and conditions of the Efficiency Kansas loan program. | understand that
any expenses exceeding what was approved by the Energy Division, or expenses that exceed the maximum award
of the program, will not be the responsibility of the Kansas Energy Division.

A

Contractor Signature Date
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Appendix 4: Self-Performance Terms and Conditions

Homeowner Name:

Project Address: Phone Number:

Person performing Improvements:

Efficiency Kansas Loan Program
I understand that the following are prerequisites:

e Bids must have itemized cost of materials to be used in the energy conservation plan.

e Labor costs will not be covered.

e | will obtain all necessary building permits from the local authority for the work to be
performed.

e All bids must state exactly what will be done, for accountability purposes.

e All bids are to be based on the energy conservation plan provided by the auditor, and
approved by the Energy Division.

e Material costs are NOT paid in advance.

e No work shall begin until such time as the Energy Division has approved the appropriate bid
and | have been formally notified by your auditor.

e All work will be done in a workman like manner and in accordance with industry standards.

e Only Material costs will be allowed. Purchase of any required tools, licenses or equipment
needed to complete the project will not be approved for reimbursement.

e | shall only perform those items of work that are approved by the Energy Division. | shall not
perform any extra work. If prior approval is not granted, the Energy Division will not be
responsible for the additional costs.

e All work must be completed within ninety (90) calendar days of the Approval for Funds
document provided by the Energy Division at the time of project funding approval.

e Thermal boundary improvements, such as air-sealing and insulation, must not be installed
prior to the correction of or replacement of hazardous conditions existing with mechanical
equipment (i.e. cracked heat exchanger or unvented appliances that may release gases into
the home).

e | have reviewed Section 3.9 of the Project Manual concerning self-performance and do-it-
yourself regulations.

| have read and agree to the terms and conditions of the Efficiency Kansas loan program. |
understand that any expenses exceeding what was approved by the Energy Division, or expenses
that exceed the maximum award of the program, will not be the responsibility of the Energy
Division.

A

**This completed form must be provided to your energy auditor for consideration when you
elect to self-perform any work.
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Appendix 5: Utility Contact Form

Kansas Corporation Commission
Efficiency Kansas
UTILITY CONTACT INFORMATION

PLEASE COMPLETE & RETURN THIS FORM TO: Kansas Corporation Commission, State Energy Office, Attn: Efficiency
Kansas, 1500 SW Arrowhead Road, Suite 100, Topeka, KS 66604-4074

Utility Name:

Home Office Address:

Information Provided By:

CONTACT(S) FOR ENERGY EFFICIENCY PROGRAM

Name: Title:

Address: City, State, Zip:
Phone: Fax: Email:

Name: Title:

Address: City, State, Zip:
Phone: Fax: Email:

CONTACT(S) FOR ENERGY AUDIT CUSTOMER SUPPORT

Name: Title:

Address: City, State, Zip:
Phone: Fax: Email:

Name: Title:

Address: City, State, Zip:
Phone: Fax: Email:

CONTACT(S) FOR GENERAL ACCOUNTING & BALANCE CONFIRMATIONS

Name: Title:

Address: City, State, Zip:
Phone: Fax: Email:

Name: Title:

Address: City, State, Zip:
Phone: Fax: Email:

53



Appendix 6: Variance for Twelve Months of
Continuous Utility Usage

Continuous Utility Usage Explained

The total amount of funds that a project may receive through Efficiency Kansas is determined by
calculating the estimated monthly savings. In order to accurately determine the savings that a
homeowner/renter could see, an auditor will need to review at least twelve months of consecutive
utility bills for that home or business. This homeowner/renter will have distinct lifestyle
characteristics that will be reflected in their utility bills. Twelve months of consecutive living in this
home by this homeowner/renter will provide the most accurate savings calculations.

Shared Utility History

For those homeowners/renters who have not lived in their home for a full twelve months, the
program will allow a homeowner/renter to use a previous homeowner or renter’s utility history for
this required data. Access to and use of this data must be approved by previous occupants and
received legally.

Risks to Consider

Any homeowner/renter who chooses to use a previous homeowner’s utility history shall understand
that this could affect the anticipated estimated monthly savings. New occupants of a home could
have dramatically different lifestyles than the previous homeowners.

Acknowledgement

I, the undersigned, acknowledge that there are potential risks in using utility history from previous
occupants. Due to this, savings estimates provided by the auditor may not be accurate.

Printed Name of Homeowner/Renter Signature Date
Printed Name of Landlord (if applicable) Signature Date
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MEMORANDUM OF AGREEMENT

This Memorandum of Agreement (“Agreement”) is dated June ___, 2012 and is between
the STATE CORPORATION COMMISSION OF THE STATE OF KANSAS, (“KCC”), an
agency of the State of Kansas, THE CENTRAL TRUST BANK (“CTB”), a Missouri trust
company, and the (“Utility™).

DEFINED TERMS

“Certificate” shall mean a Certificate of Project Completion as defined in Section 6 of the
Program Manual.

“Efficiency Kansas Funds” means funds provided by CTB to the KCC for its Efficiency
Kansas Program to finance cost-effective energy efficiency and energy conservation
improvements in Kansas residences and small commercial and industrial structures.

“Efficiency Kansas Program” means the Efficiency Kansas Loan Program as set forth in
the most current version of the Efficiency Kansas Program Manual (“Program Manual”), found
at http://'www.efficiencykansas.com/ and is hereby incorporated by reference. A copy of the
Program Manual, updated as of June ___, 2012 is attached hereto as Appendix A.

“Energy Audit” shall have the meaning and meet the requirements set forth in Section 2.2
of the Program Manual.

“Energy Conservation Plan” shall have the meaning set forth in Section 6 of the Program
Manual and shall meet the requirements of Section 2.3 of the Program Manual.

“Utility’s Program” shall mean Utility’s Meter-Based Energy Efficiency Program as set
forth in Section 4 of the Program Manual.

RECITALS

WHEREAS, the KCC is an agency of the State of Kansas that regulates natural gas,
electricity, telephone and transportation vendors requiring safe, adequate and reliable services at
reasonable rates. KCC also requires oil and gas producers to protect the environmental and
correlative rights. As summarized in Docket No. 08-GIMX-442-GIV, the KCC supports utility-
sponsored programs that: (1) produce cost-effective, firm energy savings; (2) address efficiency
improvements in a comprehensive manner using sound building science principles; (3)
implement the most cost-effective programs in a logical sequence to maximize the energy
savings per dollar spent; and (4) target customers residing in structures most in need of
efficiency improvements;

WHEREAS, CTB and the KCC have entered into that certain Contract dated December
5, 2011 (the “CTB/KCC Contract”) wherein CTB agreed to provide funds to the KCC upon the
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terms and conditions provided in the CTB/KCC Contract, a copy of which is attached hereto as
Appendix B and is hereby incorporated by reference;

WHEREAS, a portion of the Efficiency Kansas Funds will be directed by the KCC to
Utility’s Program;

WHEREAS, Utility is a municipal agency of ;

WHEREAS, the KCC and Utility have agreed to identify Kansas residences and small
commercial and industrial structures needing energy efficiency improvements and provide
Efficiency Kansas Funds in the manner described below.

The parties therefore agree as follows:

1) KCC’s Obligations. The KCC shall:

a) Review Energy Conservation Plans for adherence to Efficiency Kansas Program criteria
as set forth in the Program Manual.

b) Maintain a list of Qualified Energy Auditors, as defined in Section 6 and meeting the
requirements set forth in Section 2.1 of the Program Manual.

c) Direct CTB to provide Efficiency Kansas Funds to Utility to establish Utility’s Program
to recover costs of approved Energy Conservation Plans in residential, small commercial
and small industrial structures.

d) Direct CTB to remit funds (including adequate details to identify Energy Conservation
Plans funded) to Utility within thirty (30) calendar days of receipt of monthly invoices
from Utility.

e) Administer the Efficiency Kansas Program through the KCC’s Energy Division.

2) Utility’s Obligations. Utility shall:

a) Assist the KCC in (i) providing information about the Efficiency Kansas Program to
customers and (ii) providing customer support.

b) Assist residential and small commercial and industrial customers in arranging for an
Energy Audit.

c) Provide customers all Efficiency Kansas Program forms required by Utility, CTB and
KCC and return signed forms and acknowledgments to KCC.

d) Inform customers of KCC approval of customers’ Energy Conservation Plan.

e) Send to the KCC, by facsimile, email or First Class U.S. Mail, a copy of the signed
Certificate, together with contractor invoices for each Energy Conservation Plan.

f) Receive Efficiency Kansas Funds to establish a meter-based obligation, as defined in
Section 2(h)(i) below, to recover costs of approved Energy Conservation Plans in
residential, small commercial and small industrial structures.
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9)

h)

)
K)

1)

i) All Efficiency Kansas Funds received by Utility shall be kept in an FDIC insured
account(s) prior to disbursement to contractors upon completion of customer’s
Energy Conservation Plan.

These and other provisions relating to the Efficiency Kansas Funds received by Utility
are detailed in the CTB/KCC Contract and Program Manual.

Pay contractors for approved services with Efficiency Kansas Funds provided by CTB on
behalf of the KCC as set forth in Section 5 of the Program Manual.

Place a charge on customer’s utility bill, for reimbursement of Energy Conservation Plan
costs paid by the Utility with Efficiency Kansas Funds, and further described in Section 4
of the Program Manual.

1) Utility’s reimbursement obligation shall be and shall remain tied to the meter attached
to the residence, small commercial or small industrial structure on which the work
was performed (“Meter-Based Obligation”).

i) The Efficiency Kansas Program charge includes principal and interest accruing on the
funds advanced for the Energy Conservation Plan as well as the KCC monthly
administrative fee.

Offer customers a provision for payment in full of the funds to be reimbursed to CTB for
the benefit of the KCC.

Forward customer reimbursement payments to CTB for the benefit of the KCC on a
monthly basis.

Forward the KCC administration fee to the KCC on a monthly basis.

m) File a Uniform Commercial Code financing statement (UCC-1 Form) or similar

q)

appropriate document to perfect a security interest in the property and/or provide notice
to subsequent owner that the property is subject to a meter based obligation for each
property with a Meter Based Obligation which is not paid in full at the outset. If Utility
returns uncollectible obligations to the KCC pursuant to subsections 4(e), 4(f) and 4(g)
below, Utility shall not itself be responsible for repayment or for further collection
efforts.

Include Efficiency Kansas Program “brand” in marketing materials used to promote
Utility’s Program.

Execute the appropriate documents for the use of any copyrighted material, trademark,
service mark, or intellectual property of third parties, if such is used in Utility’s Program.

Provide notice to the KCC within seven (7) calendar days of service of any lawsuit
brought against Utility that is associated with the Efficiency Kansas Program and
Utility’s Program. Utility shall also provide notice to the KCC within seven (7) calendar
days of commencing any lawsuit associated with the Efficiency Kansas Program and
Utility’s Program.

Comply with all guidelines for prudent approval of customer eligibility as set forth in the
Program Manual.
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3)

4)

s)

At the time of the transfer of service from one customer to another, at any property
having a Meter-Based Obligation, require the new customer at that obligated meter to
execute a document entitled Meter Obligation Agreement, which is substantially similar
to the form developed by the Energy Efficiency Institute (EEI) for use with the PAYS®
program. Utility shall not be required to use PAYS® forms, but must establish such a
form that contains substantially similar information. If a customer refuses to sign such
form, they will be considered as refusing to pay for “utility service” that the utility is
providing and Utility is permitted to disconnect service for that customer.

Perform all other Utility responsibilities in accordance with guidelines set out in the
Program Manual.

CTB’s Obligations. CTB agrees to provide the services described in the CTB/KCC Contract
including, but not limited to:

a)
b)

c)

d)

Providing Efficiency Kansas Funds to Utility when and as directed by the KCC.
Providing all debt-service operations in connection with the Efficiency Kansas Funds.

Liability for default and responsibility for collection of repayment of Efficiency Kansas
Funds at the meter-based obligation locations in the event that Utility is unable to collect,
but only to the extent that the default involves the principal and interest advanced by
CTB for Efficiency Kansas Funds and not including any administrative fees owed to the
KCC.

Receiving repayments of Efficiency Kansas Funds forwarded by Utility for the benefit of
the KCC in repayment to CTB of Efficiency Kansas Funds.

Providing a monthly report of all Efficiency Kansas Funds forwarded to Utility.

Reporting, on a monthly basis, the status of each reimbursement obligation, including
meter location and total amount of remaining obligation at each meter.

Repayment Provisions. CTB, KCC and Utility mutually agree to the following repayment
provisions:

a)

b)

d)

Utility shall invoice KCC for costs of all Energy Conservation Plans that have been
approved by the KCC and completed. A copy of each respective signed Certificate shall
be included with the invoice. Invoices to the KCC shall be submitted on the 5" day (or
the next subsequent business day) of each month for completed Energy Conservation
Plans that have not been previously invoiced to the KCC.

KCC shall review the invoice, and each invoiced Energy Conservation Plan’s Certificate,
and direct CTB to remit funds to the Utility within thirty (30) days of receipt of the
invoice with adequate details to identify specific Energy Conservation Plans and
contractors funded with each payment.

Utility shall remit customer payments to CTB on a monthly basis for Energy
Conservation Plans for which it has received payment from customers.

Utility shall identify, with its remittance of customer payments to CTB, each meter
number and the CTB-assigned loan number for each Energy Conservation Plan
associated with each remittance.
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€)

9)

h)

)

Utility shall notify CTB and the KCC, on a monthly basis, of any event of nonpayment
by the customer. Utility shall provide notice to CTB and the KCC as to the current status
of collection efforts.

Utility shall pursue all commercially reasonable means to collect the Efficiency Kansas
Program charge from participating customers including, without limitation, charging
meter-based obligations in connection with the Efficiency Kansas Program whenever the
property benefitted by the Program receives services from the Utility, irrespective of
whether the customer owned or leased the property at the time the energy efficiency
improvements were made or subsequently took title and/or possession. Utility shall make
no less effort to collect the Efficiency Kansas Program charge than it would for any other
debt collection matter. If Utility determines it has exhausted it means of collection,
Utility shall notify CTB and the KCC of the meter number, meter address, name of
customer and the outstanding balance due. Utility shall also submit the “Verified
Statement” form, included as Appendix C herein, stating that Utility has made every
effort to recover the unpaid amounts (and no less effort than it would have made in any
other collection matter) and that it has complied with all requirements of the Efficiency
Kansas Program as set forth in the Program Manual.

During any period of non-payment wherein Utility has deemed a Meter-Based Obligation
uncollectable, CTB shall defer the monthly payment which will result in an extension of
the maturity date.

1) Inaddition, CTB shall:
(1) Incur the loss of interest accrued over the period of non-payment; and

(2) Resume interest accrual payment of the Meter-Based Obligations when payments
resume.

CTB and the KCC shall monitor the status of all Meter-Based Obligations that are in
default. Either CTB or the KCC, in their sole discretion, may request that defaulted
Meter-Based Obligations be returned to CTB or the KCC, as the case may be, for
collection, within thirty (30) calendar days of such request.

In the event that either CTB or the KCC, in their sole discretion, determines that Utility
has incurred a disproportionate amount of uncollectible Meter-Based Obligations under
the Efficiency Kansas Program partnership, CTB or the KCC, as the case may be, may
suspend approval of additional Energy Conservation Plans for up to sixty (60) calendar
days, pending a review of Utility’s criteria for approving customers under the program.
Utility shall cooperate with CTB and the KCC to review whether revisions to Utility’s
Meter-Based Energy Efficiency Program are necessary to reduce future losses.

Regardless of any language in this Agreement to the contrary, the KCC shall not incur
any obligation to repay Efficiency Kansas Funds to CTB under any circumstances.

5) Program Manual.
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6)

7)

8)

9)

a) The parties acknowledge that the Efficiency Kansas Program is subject to revisions and
the most current version of the Program Manual shall be available on the Efficiency
Kansas Website, located at http://www.efficiencykansas.com.

b) The parties agree that, to the extent revisions to the Program Manual are not inconsistent
with the terms of this Agreement, the parties shall execute addendums to this Agreement
to incorporate changes to the Efficiency Kansas Program.

c) Changes to Section 4, “Guidelines for Participating Utilities” of the Program Manual
shall be provided to Utility and CTB with fifteen (15) calendar days’ prior written notice.

d) If either CTB or Utility does not accept changes to the Program Manual, the KCC
reserves the right to suspend further approval of Efficiency Kansas Funds.

Modification. The parties may, at any time, modify Sections 1, 2 and 3 of this Agreement in
writing, executed by all parties.

Termination. Any party may terminate this Agreement at any time, for any reason or no
reason, with sixty (60) calendar days’ written notice to the other party. In event of
termination, Utility shall continue to remit customer reimbursement payments and KCC
administration fees on a monthly basis for Meter-Based Obligations existing at the time of
termination. The post-termination obligation of Utility shall continue until the entire balance
of Efficiency Kansas Funds disbursed to Utility have been repaid or otherwise becomes
uncollectible following default. Termination of this Agreement shall not terminate or
otherwise affect the CTB/KCC Contract which shall continue in full and effect.

Additional Provisions. Utility agrees that it shall fully and completely comply with the
Contractual Provisions (Form DA-146a) contained in Appendix D, attached hereto and
hereby incorporated by reference.

Use of CTB Name; Trademarks. Neither CTB’s name and/or trademarks shall be used by
Utility or the KCC in connection with the marketing or administration of the Efficiency
Kansas Program without the prior written consent of CTB.

10) Collection of Funds. Notwithstanding anything to the contrary herein contained, the parties

acknowledge and agree that only means of collection from Utility’s customers for advances
of Efficiency Kansas Funds shall be the imposition and collection of charges on the utility
meters serving the locations where the energy efficiency improvements were made as
provided in Section 4 of the Program Manual. Those charges shall be tied to the meters and
shall assessed and collected from any customer using those meters, irrespective of whether
such customer made the energy efficiency improvements or subsequently assumed or
possession of the property served by the meter where the energy efficiency improvements
were made.
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11) Prior Agreement. This Agreement does not alter or eliminate the obligations, promises,
terms or conditions of that certain agreement between the KCC and Utility, dated October 29,
2010, or that certain addendum thereto, dated January 11, 2011.

Each party is executing this Agreement on the date stated below that party’s signature.

CORPORATION COMMISSION OF

[ Utility “ ] THE STATE OF KANSAS
Name Patrice Peterson-Klein
Title Executive Director
Date: Date:

THE CENTRAL TRUST BANK

Mark Q. Johnson
Executive Vice President

Date:




APPENDIX C

UTILITY VERIFICATION OF COLLECTION PROCEDURES
FOR METER-BASED OBLIGATION DEEMED UNCOLLECTIBLE

[UTILITY NAME], pursuant to its agreement with the KCC and in partnership with the
Efficiency Kansas Loan Program, entered into an agreement for a meter-based obligation to fund
energy efficiency improvements with the following customer which has been deemed by
[UTILITY NAME] to be uncollectible:

Meter Address
City, State Zip
Meter #

Utility Account #

This customer was the original owner/occupant of the premises served by the above referenced
meter __yes _ no

Date last payment received:
Uncollectible amount:

(Initial each section below)

_____The application for the original customer at the above referenced meter was approved
pursuant to program guidelines set forth in the Efficiency Kansas Program Manual,
Memorandum of Agreement with the Kansas Corporation Commission and any applicable
Commission orders.

Original customer approved for the meter-based obligation had no disconnections within 12
months prior to the application and was current on his or her bill.

Customer was provided with all applicable notices and terms of the program.

Customer was provided notice of the interest rate, repayment terms, monthly repayment
amount, length of repayment, collateral requirements and fee structure.

UCC and any applicable notice filings were filed and updated by the Utility as necessary.
Date of UCC filing. Updated UCC filing date(s):

[UTILITY NAME] has made no less effort to collect the Efficiency Kansas meter-based
obligation than it would to collect any other utility bill amount that is in default.
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[UTILITY NAME] required any subsequent owner or occupant requesting service at the
above referenced location to complete the necessary paperwork to assume payments for the
meter-based obligation.

The above-referenced meter-based obligation has been deemed to be uncollectible.

The above-referenced meter-based obligation has not become uncollectible due to any
negligence or error of [UTILITY NAME], its agents, employees or contractors.

State of )
) SS.
County of )

I, [NAME]___, hereby state that I am employed by [UTILITY NAME] as [TITLE].
[UTILITY NAME] has complied with all terms of the Efficiency Kansas Program Manual and
all applicable agreements, Commission orders, statutes and regulations. [UTILITY NAME] has
taken all prudent steps to collect on this meter-based obligation, and has determined it to be
uncollectible. [UTILITY NAME] hereby submits this meter based obligation to the KCC as
uncollectible pursuant to its Memorandum of Agreement with the KCC dated . On
behalf of [UTILITY NAME], | hereby certify, upon my oath, that the above information is true
and correct to the best of my knowledge.

Title:
Phone:
E-mail:

Subscribed and sworn to before me this day of , 20

Notary Public

My Appointment Expires:
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APPENDIX D

State of Kansas
Department of Administration
DA-146a (Rev. 1-01)

CONTRACTUAL PROVISIONS ATTACHMENT

Important: This form contains mandatory contract provisions and must be attached to
or incorporated in all copies of any contractual agreement. If it is attached
to the vendor/contractor's standard contract form, then that form must be
altered to contain the following provision:

"The Provisions found in Contractual Provisions Attachment (Form DA-146a,
Rev. 1-01), which is attached hereto, are hereby incorporated in this contract and
made a part thereof."

The parties agree that the following provisions are hereby incorporated into the contract

to which it is attached and made a part thereof, said contract being the day of
, 20
1. Terms Herein Controlling Provisions: It is expressly agreed that the terms of each and

every provision in this attachment shall prevail and control over the terms of any other
conflicting provision in any other document relating to and a part of the contract in which
this attachment is incorporated.

. Agreement With Kansas Law: All contractual agreements shall be subject to, governed by,

and construed according to the laws of the State of Kansas.

Termination Due To Lack Of Funding Appropriation: If, in the judgment of the Director
of Accounts and Reports, Department of Administration, sufficient funds are not
appropriated to continue the function performed in this agreement and for the payment of the
charges hereunder, State may terminate this agreement at the end of its current fiscal year.
State agrees to give written notice of termination to contractor at least 30 days prior to the
end of its current fiscal year, and shall give such notice for a greater period prior to the end of
such fiscal year as may be provided in this contract, except that such notice shall not be
required prior to 90 days before the end of such fiscal year. Contractor shall have the right,
at the end of such fiscal year, to take possession of any equipment provided State under the
contract. State will pay to the contractor all regular contractual payments incurred through
the end of such fiscal year, plus contractual charges incidental to the return of any such
equipment. Upon termination of the agreement by State, title to any such equipment shall
revert to contractor at the end of State's current fiscal year. The termination of the contract
pursuant to this paragraph shall not cause any penalty to be charged to the agency or the
contractor.

Disclaimer Of Liability: Neither the State of Kansas nor any agency thereof shall hold
harmless or indemnify any contractor beyond that liability incurred under the Kansas Tort
Claims Act (K.S.A. 75-6101 et seq.).
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5. Anti-Discrimination_Clause: The contractor agrees: (a) to comply with the Kansas Act

Against Discrimination (K.S.A. 44-1001 et seq.) and the Kansas Age Discrimination in
Employment Act (K.S.A. 44-1111 et seq.) and the applicable provisions of the Americans
With Disabilities Act (42 U.S.C. 12101 et seq.) (ADA) and to not discriminate against any
person because of race, religion, color, sex, disability, national origin or ancestry, or age in
the admission or access to, or treatment or employment in, its programs or activities; (b) to
include in all solicitations or advertisements for employees, the phrase "equal opportunity
employer”; (c) to comply with the reporting requirements set out at K.S.A. 44-1031 and
K.S.A. 44-1116; (d) to include those provisions in every subcontract or purchase order so
that they are binding upon such subcontractor or vendor; (e) that a failure to comply with the
reporting requirements of (c) above or if the contractor is found guilty of any violation of
such acts by the Kansas Human Rights Commission, such violation shall constitute a breach
of contract and the contract may be cancelled, terminated or suspended, in whole or in part,
by the contracting state agency or the Kansas Department of Administration; (f) if it is
determined that the contractor has violated applicable provisions of ADA, such violation
shall constitute a breach of contract and the contract may be cancelled, terminated or
suspended, in whole or in part, by the contracting state agency or the Kansas Department of
Administration.

Parties to this contract understand that the provisions of this paragraph number 5 (with the
exception of those provisions relating to the ADA) are not applicable to a contractor who
employs fewer than four employees during the term of such contract or whose contracts with
the contracting state agency cumulatively total $5,000 or less during the fiscal year of such
agency.

. Acceptance Of Contract: This contract shall not be considered accepted, approved or
otherwise effective until the statutorily required approvals and certifications have been given.

. Arbitration, Damages, Warranties: Notwithstanding any language to the contrary, no
interpretation shall be allowed to find the State or any agency thereof has agreed to binding
arbitration, or the payment of damages or penalties upon the occurrence of a contingency.
Further, the State of Kansas shall not agree to pay attorney fees and late payment charges
beyond those available under the Kansas Prompt Payment Act (K.S.A. 75-6403), and no
provision will be given effect which attempts to exclude, modify, disclaim or otherwise
attempt to limit implied warranties of merchantability and fitness for a particular purpose.

. Representative's Authority To Contract: By signing this contract, the representative of the
contractor thereby represents that such person is duly authorized by the contractor to execute
this contract on behalf of the contractor and that the contractor agrees to be bound by the
provisions thereof.

. Responsibility For Taxes: The State of Kansas shall not be responsible for, nor indemnify a
contractor for, any federal, state or local taxes which may be imposed or levied upon the
subject matter of this contract.
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10.

11.

12.

Insurance: The State of Kansas shall not be required to purchase, any insurance against loss
or damage to any personal property to which this contract relates, nor shall this contract
require the State to establish a "self-insurance” fund to protect against any such loss or
damage. Subject to the provisions of the Kansas Tort Claims Act (K.S.A. 75-6101 et seq.),
the vendor or lessor shall bear the risk of any loss or damage to any personal property in
which vendor or lessor holds title.

Information: No provision of this contract shall be construed as limiting the Legislative
Division of Post Audit from having access to information pursuant to K.S.A. 46-1101 et

sed.

The Eleventh Amendment: "The Eleventh Amendment is an inherent and incumbent
protection with the State of Kansas and need not be reserved, but prudence requires the State
to reiterate that nothing related to this contract shall be deemed a waiver of the Eleventh
Amendment."”
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Clt O (?sawatomle City Hall
439 Main Street ® PO Box 37

O mle Osawatomie, KS 66064

Phone: (913)755-2146

WWw. osawatomleks. org Fax: (913)755-4164
STAFF AGENDA MEMORANDUM

DATE OF MEETING: September 27,2012
AGENDA ITEM: BG Consultants Contract for Pool Planning
PRESENTER: Brian Kingsley, P.E., BG Consulting

ISSUE SUMMARY: During the final budget discussions, the City Council asked me to include
$30,000 for pool planning in the Capital Improvements budget. This additional funding was
added and | was directed to bring back some options for this activity.

After discussions with the City’s on-call engineering firm, BG Consultants, | believe that the City
should hire BG Consultants to plan and design a new pool facility. We have a contract with BG
that has reduced fees for any work they perform. Most importantly, Tom Arpin, a principal
with BG, is an experienced pool designer for smaller communities. | believe that if we tried to
go with a bigger pool-only company, we would be pressured to do extensive studies to
determine the size, amenities or location of a new facility. | believe this community has a
consensus that we need a good basic pool and not a water park. BG has experience with
exactly these types of projects.

| asked BG to meet with our Recreation Director and the Parks & Recreation Committee. They
had a very productive meeting last month and | believe there is a comfort level with BG’s
experience and approach.

Finally, BG has quoted a price of $17,502 to complete a planning and preliminary design phase.
At the end of the contract, the City would have a facility design with detailed cost estimates
that will be used as the basis for any financial decisions and public vote. Brian Kingsley will be
at the meeting on Thursday night to present BG’s experience and to answer any questions you
may have.

COUNCIL ACTION NEEDED: Review and discuss.

STAFF RECOMMENDATION TO COUNCIL: Authorize the mayor to sign the contract with BG for
pool planning and design.

2012-09-27 SAM BG Contract for Pool Planning.doc
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AGREEMENT
CONSULTANT-CLIENT

THIS AGREEMENT made and entered into by and between BG CONSULTANTS, INC., party of the first
part, (hereinafter called the CONSULTANT), and _ City of Osawatomie, KS , party of the second part,
(hereinafter called the CLIENT).

WITNESSETH:

WHEREAS, the CLIENT is authorized and empowered to contract with the CONSULTANT for the purpose of
obtaining Services for the following improvement:

CITY POOL IMPROVEMENTS
OSAWATOMIE, KS

WHEREAS, the CONSULTANT is licensed in accordance with the laws of the State of Kansas and is qualified
to perform the Professional Services desired by the CLIENT now therefore:

IT IS AGREED by and between the two parties aforesaid as follows:

SECTION 1 - DEFINITIONS

As used in this Agreement, the following terms shall have the meanings ascribed herein unless otherwise stated
or reasonably required by this contract, and other forms of any defined words shall have a meaning parallel
thereto.

1.1 “Additional Services” means any Services requested by the CLIENT which are not covered by Exhibit
1 of this Agreement.

1.2 “Agreement” means this contract and includes change orders issued in writing.

1.3 “CLIENT” or “Client” means the agency, business or person identified on page 1 as “CLIENT” and is

responsible for ordering and payment for work on this project.

14 “CONSULTANT” or “Consultant” means the company identified on page 1. CONSULTANT shall
employ for the Services rendered, engineers, architects and surveyors licensed, as applicable, by the
Kansas State Board of Technical Professions.

15 “Contract Documents” means those documents so identified in the Agreement for this Project,
including Engineering, Architectural and/or Survey documents under this Agreement. Terms defined
in General Conditions shall have the same meaning when used in this Agreement unless otherwise
specifically stated or in the case of a conflict in which case the definition used in this Agreement shall
prevail in the interpretation of this Agreement.

1.6 “Engineering Documents” or “Architectural Documents” or “Survey Documents” means plans,
specifications, reports, drawings, tracings, designs, calculations, computer models, sketches, notes,
memorandums or correspondence related to the work described in Exhibit 1 attached hereto.

BG-Cons/Client-Hrly-Rev Mar 11.1 Page 1 of 12
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1.7

1.8

1.9

“Consulting Services” or “Engineering Services” or “Architectural Services” or “Survey Services”
means the professional services, labor, materials, supplies, testing and other acts or duties required of
the CONSULTANT under this Agreement, together with Additional Services as CLIENT may request
and evidenced by a supplemental agreement pursuant to the terms of this Agreement.

“Services” is a description of the required work as shown in Exhibit 1.

“Subsurface Borings and Testing” means borings, probings and subsurface explorations, laboratory
tests and inspection of samples, materials and equipment; and appropriate professional interpretations
of all the foregoing.

SECTION 2 - RESPONSIBILITIES OF CONSULTANT

2.1

2.2

SCOPE OF SERVICES: The CONSULTANT shall furnish and perform the various Professional
Services of the Project to which this Agreement applies, as specifically provided in Exhibit 1 for the
completion of the Project.

GENERAL DUTIES AND RESPONSIBILITIES

2.2.1.  Personnel: The CONSULTANT shall assign qualified personnel to perform professional
Services concerning the Project. At the time of execution of this Agreement, the parties
anticipate that the following individual will perform as the principal point of contact on this
Project.

Name: Tom Arpin, AlA
Address: 1405 Wakarusa Drive
Lawrence, KS 66049
Phone: 785-537-7448 Ext. 1105

2.2.2. Standard of Care: In the performance of professional Services, CONSULTANT will use
that level of care and skill ordinarily exercised by reputable members of CONSULTANT’s
profession currently practicing in the same locality under similar conditions. No other
representation, guarantee or warranty, express or implied, is included or intended in this
agreement or in any communication (oral or written) report, opinion, document or instrument
of service.

2.2.3. Independent Contractor: The CONSULTANT is an independent contractor and as such is
not an employee of the Client.

2.2.4. Insurance: CONSULTANT will maintain insurance for this Agreement in the following
types: (i) worker’s compensation insurance as required by applicable law, (ii) comprehensive
general liability insurance (CGL), (iii) automobile liability insurance for bodily injury and
property damage and (iv) Professional liability insurance.

2.2.5. Subsurface Borings and Material Testing: If tests additional to those provided in Exhibit 1
are necessary for design, the CONSULTANT shall prepare a request for the necessary
additional borings and procure at least two proposals, including cost, from Geotechnical firms
who engage in providing Subsurface Borings and Testing Services. The CONSULTANT
will provide this information to the Client and the Client will contract directly with the
Geotechnical firm. The CONSULTANT will not charge an add-on percentage for the
Geotechnical firm’s work. The Client will pay the Geotechnical firm separately from this
Agreement.

BG-Cons/Client-Hrly-Rev Mar 11.1 Page 2 of 12
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2.2.6.

2.2.7.

2.2.8.

2.2.9.

2.2.10.

2.2.11.

Service by and Payment to Others: Any work authorized in writing by the Client and
performed by a third party, other than the CONSULTANT or their subconsultants in
connection with the proposed Project, shall be contracted for and paid for by the Client
directly to the third party or parties. Fees for extra work shall be subject to negotiation
between the CLIENT and the third party. Fees shall be approved by the CLIENT prior to the
execution of any extra work. Although the CONSULTANT may assist the CLIENT in
procuring such Services of third parties, the CONSULTANT shall in no way be liable to
either the CLIENT or such third parties in any manner whatsoever for such Services or for
payment thereof.

Subcontracting of Service: The CONSULTANT shall not subcontract or assign any of the
architectural, engineering, surveying or consulting Services to be performed under this
Agreement without first obtaining the approval of the Client regarding the Services to be
subcontracted or assigned and the firm or person proposed to perform the Services. Neither
the CLIENT nor the CONSULTANT shall assign any rights or duties under this Agreement
without the prior consent of the other party.

Endorsement: The CONSULTANT shall sign and seal final plans, specifications, estimates
and data furnished by the CONSULTANT according to Kansas Statutes and Rules and
Regulations.

Force Majeure: Should performance of Services by CONSULTANT be affected by causes
beyond its reasonable control, Force Majeure results. Force Majeure includes, but is not
restricted to, acts of God; acts of a legislative, administrative or judicial entity; acts of
contractors other than contractors engaged directly by CONSULTANT,; fires; floods; labor
disturbances; epidemics; and unusually severe weather. CONSULTANT will be granted a
time extension and the parties will negotiate an equitable adjustment to the price of any
affected Work Order, where appropriate, based upon the effect of the Force Majeure on
performance by CONSULTANT.

Professional Responsibility: The CONSULTANT will exercise reasonable skill, care and
diligence in the performance of its Services as is ordinarily possessed and exercised by a
licensed professional performing the same Services under similar circumstances.

Inspection of Documents: The CONSULTANT shall maintain Project records for inspection
by the CLIENT during the contract period and for three (3) years from the date of final
payment.

SECTION 3 - CLIENT RESPONSIBILITIES

3.1 GENERAL DUTIES AND RESPONSIBILITIES

3.1.1

3.1.2.

3.1.3.

Communication: The CLIENT shall provide to the Consultant information and criteria
regarding the CLIENT’s requirement for the Project; examine and respond in a timely manner
to the Consultant’s submissions and give notice to the Consultant whenever the CLIENT
observes or otherwise becomes aware of any defect in the Services.

Access: The CLIENT will provide access agreements for the Consultant to enter public and
private property when necessary.

Duties: The CLIENT shall furnish and perform the various duties and Services in all phases
of the Project which are outlined and designated in Exhibit 1 as the CLIENT’s responsibility.

BG-Cons/Client-Hrly-Rev Mar 11.1 Page 3 of 12
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3.1.4.

3.1.5.

3.1.6.

3.1.7.

Program and Budget: The CLIENT shall provide full information stating the CLIENT’s
objectives, schedule, budget with reasonable contingencies and necessary design criteria so
that Consultant is able to fully understand the project requirements.

Testing: Any additional tests required to supplement the Scope of Services or tests required
by law shall be furnished by the CLIENT.

Legal, Insurance, Audit: The CLIENT shall furnish all legal, accounting and insurance
counseling Services as may be necessary at any time for the Project. The CLIENT shall
furnish all bond forms required for the Project.

Project Representative: The CLIENT will assign the person indicated below to represent
the CLIENT in coordinating this Project with the CONSULTANT, with authority to transmit
instructions and define policies and decisions of the CLIENT.

Name: Don Cawby, City Manager
Address: 439 Main Street
Osawatomie, KS 66064
Phone: 913-755-2146

SECTION 4 - PAYMENT

4.1 COMPENSATION

4.1.1.

41.2.

4.1.3.

4.1.4.

Fee and Expense: The CLIENT agrees to pay the CONSULTANT a fee based on the actual
hours expended on the Project at the rates indicated in the attached Fee Schedule; Exhibit 2
and the actual reimbursable expenses permitted under this Agreement and incurred on the
Project. This fee is based on the scope of Services outlined in Exhibit 1 of this Agreement
and shall be completed on or before October 1, 2014 . Payment is
due within thirty (30) days of billing by the CONSULTANT and any late payment will incur
an interest charge of one and one-half (1%2) percent per month.

Hourly Rate: Any Additional Services which are not set forth in this Agreement will be
charged on the basis of the hourly rate schedule attached hereto as Exhibit 2, and
reimbursable expenses not contemplated in this Agreement will be charged at actual cost plus
ten (10) percent. No Additional Services or costs shall be incurred without proper written
authorization of the CLIENT.

Annual Rate Adjustment: The payment amounts listed in this Agreement are based on the
work being performed within one year of the contract date. Because of natural time delays
that may be encountered in the administration and work to be performed for the project, each
value will be increased at the rate of 3%, compounded annually, beginning after one year
from the date of the contract and ending when that item is approved for billing.

Reimbursable Expenses: Reimbursable expenses plus ten (10) percent shall be charged.
Reimbursable expenses include, but are not limited to, expenses of transportation in
connection with the Project; expenses in connection with authorized out-of-town travel;
expenses of printing and reproductions; postage; expenses of renderings and models requested
by the CLIENT and other costs as authorized by the CLIENT. Reimbursable expenses will
not include overhead costs or additional insurance premiums.

BG-Cons/Client-Hrly-Rev Mar 11.1 Page 4 of 12
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4.1.5.

4.1.6.

4.1.7.

4.1.8.

4.109.

4.1.10.

Sales Tax: Compensation as provided for herein is exclusive of any sales, use or similar tax
imposed by taxing jurisdictions on any amount of compensation, fees or Services. Should
such taxes be imposed, the CLIENT shall reimburse the CONSULTANT in addition to the
contractual amounts provided. The CLIENT shall provide tax exempt number, if required,
and if requested by the CONSULTANT.

Billing: CONSULTANT shall bill the CLIENT monthly for services and reimbursable
expenses according to Exhibit 2. The bill submitted by CONSULTANT shall itemize the
services and reimbursable expenses for which payment is requested, notwithstanding any
claim for interest or penalty claimed in a CONSULTANT’s invoice. The CLIENT agrees to
pay the CONSULTANT within ten (10) days of approval by the governing body.

Timing of Services: CONSULTANT will perform the Services in a timely manner according
to Exhibit 2. However, if during their performance, for reasons beyond the control of the
CONSULTANT, delays occur, the parties agree that they will negotiate in writing an
equitable adjustment of time and compensation, taking in to consideration the impact of such
delays.

Change in Scope: For modifications in authorized scope of services or project scope and/or
modifications of drawings and/or specifications previously accepted by the CLIENT, when
requested by the CLIENT and through no fault of the CONSULTANT, the CONSULTANT
shall be compensated for time and expense required to incorporate such modifications at
CONSULTANT’s standard hourly rates per Exhibit 2. CONSULTANT shall correct or revise
any errors or deficiencies in its designs, drawings or specifications without additional
compensation when due to CONSULTANT’s negligence, error or omission.

Additional Services: The CONSULTANT shall provide, with the CLIENT’s concurrence,
Services in addition to those listed in Exhibit 1 when such Services are requested in writing
by the CLIENT. Prior to providing Additional Services, the CONSULTANT will submit a
proposal outlining the Additional Services to be provided. Payment to the CONSULTANT,
as compensation for these Additional Services, shall be in accordance with the attached
hourly rate schedule attached as Exhibit 2. Reimbursable expenses incurred in conjunction
with Additional Services shall be paid separately and those reimbursable expenses shall be
paid at cost plus ten (10) percent. Records of reimbursable expenses and expenses pertaining
to Additional Services and Services performed on an hourly basis shall be made available to
the CLIENT if so requested in writing.

Supplemental Agreement: This Agreement may be amended to provide for additions,
deletions and revisions in the Services or to modify the terms and conditions thereof by
written amendment signed by both parties. The contract price and contract time may only be
changed by a written supplemental agreement approved by the CLIENT, unless it is the result
of an emergency situation, in which case the CLIENT may give verbal, e-mail or facsimile
approval which shall be the same as written and approved supplemental agreement.

SECTION 5 - MUTUAL PROVISIONS

51 TERMINATION

5.1.1. Notice: The CLIENT reserves the right to terminate this Agreement for either cause or for its
convenience and without cause or default on the part of the CONSULTANT, by providing
written notice of such termination to the CONSULTANT. Such notice will be with Twenty
Four (24) hour's notice.
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5.1.2.

5.13.

5.14.

Upon receipt of such notice from CLIENT, the CONSULTANT shall, at CLIENT’s option as
contained in the notice; Immediately cease all Services and meet with CLIENT to determine
what Services shall be required of the CONSULTANT in order to bring the Project to a
reasonable termination in accordance with the request of the CLIENT. The CONSULTANT
shall also provide to the CLIENT digital and/or mylar copies of drawings and documents
completed or partially completed at the date of termination. The CONSULTANT is entitled
to terminate this agreement by providing thirty (30) days written notice.

Compensation for Convenience Termination: If CLIENT shall terminate for its
convenience, as herein provided, CLIENT shall compensate CONSULTANT for all Services
completed to date prior to receipt of the termination notice.

Compensation for Default Termination: If the CLIENT shall terminate for cause or default
on the part of the CONSULTANT, the CLIENT shall compensate the CONSULTANT for the
reasonable cost of Services completed to date of its receipt of the termination notice.
Compensation shall not include anticipatory profit or consequential damages, neither of which
will be allowed. The CLIENT also retains all its rights and remedies against the
CONSULTANT, including, but not limited to, its rights to sue for damages, interest and
attorney fees.

Incomplete Documents: Neither the CONSULTANT, nor its subconsultant, shall be
responsible for errors or omissions in documents which are incomplete as a result of an early
termination under this section, the CONSULTANT having been deprived of the opportunity
to complete such documents and certify them as ready for construction and/or complete.

5.2 DISPUTE RESOLUTION

5.2.1.

If a claim, dispute or controversy arises out of or relates to the interpretation, application,
enforcement or performance of Services under this Agreement, CONSULTANT and CLIENT
agree first to try in good faith to settle the dispute by negotiations between senior management
of CONSULTANT and CLIENT. If such negotiations are unsuccessful, CONSULTANT and
CLIENT agree to attempt to settle the dispute by good faith mediation. If the dispute cannot
be settled through mediation, and unless otherwise mutually agreed, the dispute shall be
settled by litigation in an appropriate court in Kansas. CLIENT and CONSULTANT hereby
waive the right to trial by jury for any disputes arising out of this Agreement. Except as
otherwise provided herein, each party shall be responsible for its own legal costs and
attorneys’ fees.

5.3 OWNERSHIP OF INSTRUMENTS OF SERVICE

53.1

Reports, drawings, plans or other documents (or copies) furnished to CONSULTANT by the
CLIENT shall, at CLIENT’s written request, be returned upon completion of the Services
hereunder; provided, however that CONSULTANT may retain one (1) copy of all such
documents. Reports, drawings, plans, documents, software, field notes and work product (or
copies thereof) in any form prepared or furnished by CONSULTANT under this Agreement
are instruments of service. Exclusive ownership, copyright and title to all instruments of
service remain with CONSULTANT. CLIENT’s right of use of instruments of service, if
any, is limited to that use on the Project. The instruments of service are not intended or
represented to be suitable for reuse by CLIENT or others on extensions of the work or on any
other project.

BG-Cons/Client-Hrly-Rev Mar 11.1 Page 6 of 12

82



5.4

5.5

5.6

5.7

5.8

59

INDEMNIFY AND HOLD HARMLESS

5.4.1.  CLIENT shall indemnify and save CONSULTANT, its offices and employees harmless from
and against any liability, claim, judgment, demand or cause of action arising out of or relating
to: (i) CLIENT’s breach of this Agreement; (ii) the negligent acts or omissions of CLIENT or
its employees, contractors or agents; (iii) site access or damages to any surface or
subterranean structures or any damage necessary for site access.

5.4.2. In addition, where the Services include preparation of plans and specifications and/or
construction observation activities for CLIENT, CLIENT agrees to have its construction
contractors agree in writing to indemnify and save harmless CONSULTANT from and
against loss, damage, injury, or liability attributable to personal injury or property damage
arising out of or resulting from such contractors’ performance or nonperformance of their
work.

5.4.3. CONSULTANT shall indemnify and save CLIENT and its employees and officials from loss
to the extent caused or incurred as a result of the negligence or wrongful acts of the
CONSULTANT, its offices or employees in performance of Services pursuant to this
Agreement.

ENTIRE AGREEMENT

5.5.1. This Agreement constitutes the entire agreement between the parties and supersedes all prior
agreements, whether oral or written, covering the same subject matter. This Agreement may
not be modified or amended except in writing mutually agreed to and accepted by both parties
to this Agreement.

APPLICABLE LAW

5.6.1. This Agreement is entered into under and pursuant to, and is to be construed and enforceable
in accordance with laws of the State of Kansas.

ASSIGNMENT OF AGREEMENT

5.7.1. This Agreement shall not be assigned or transferred by either the CONSULTANT or the
CLIENT without the written consent of the other.

NO THIRD PARTY BENEFICIARIES

5.8.1.  Nothing contained herein shall create a contractual relationship with, or any rights in favor of,
any third party.

LIMITATION OF LIABILITY

5.9.1. CLIENT’s exclusive remedy for any alleged breach of CLIENT’s standard of care hereunder
shall be to require CONSULTANT to re-perform any defective Services. Notwithstanding
any other provision of this Agreement, the total liability of CONSULTANT, its officers,
directors and employees for liabilities, claims, judgments, demands and causes of action
arising under or related to this Agreement, whether based in contract or tort, shall be limited
to the total compensation actually paid to CONSULTANT for the Services. All claims by
CLIENT shall be deemed relinquished unless filed within one (1) year after completion of the
Services.
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5.10

5.11

5.12

5.13

5.14

5.9.2. CLIENT agrees that any claim for damages filed against CONSULTANT by CLIENT or any
contractor or subcontractor hired directly or indirectly by CLIENT will be filed solely against
CONSULTANT or its successors or assigns and that no individual person shall be made
personally liable for damages in whole or in part.

5.9.3. CONSULTANT and CLIENT shall not be responsible to each other for any special,
incidental, indirect or consequential damages (including lost profits) incurred by either
CONSULTANT or CLIENT or for which either party may be liable to any third party, which
damages have been or are occasioned by Services performed or reports prepared or other
work performed hereunder.

COMPLIANCE WITH LAWS

5.10.1 CONSULTANT shall abide by known applicable federal, state and local laws, ordinances and
regulations applicable to this Project until the Consulting Services required by this Agreement
are complete. CONSULTANT shall secure occupational and professional licenses, permits,
etc., from public and private sources necessary for the fulfillment of its obligations under this
Agreement.

TITLES, SUBHEADS AND CAPITALIZATION

5.11.1 Titles and subheadings as used herein are provided only as a matter of convenience and shall
have no legal bearing on the interpretation of any provision of the Agreement. Some terms
are capitalized throughout the Agreement but the use of or failure to use capitals shall have no
legal bearing on the interpretation of such terms.

SEVERABILITY CLAUSE

5.12.1. Should any provision of this Agreement be determined to be void, invalid or unenforceable or
illegal for whatever reason, such provisions shall be null and void; provided, however that the
remaining provisions of this Agreement shall be unaffected hereby and shall continue to be
valid and enforceable.

FIELD REPRESENTATION

5.13.1. Unless otherwise expressly agreed to in writing, CONSULTANT shall not be responsible for
the safety or direction of the means and methods at the contractor’s project site or their
employees or agents, and the presence of CONSULTANT at the project site will not relieve
the contractor of its responsibilities for performing the work in accordance with applicable
regulations, or in accordance with project plans and specifications. If necessary, CLIENT
will advise any contractors that Consultant’s Services are so limited. CONSULTANT will
not assume the role of “prime contractor”, “constructor”, “controlling employer”,
“supervisor” or their equivalents, unless the scope of such Services are expressly agreed to in
writing.

HAZARDOUS MATERIALS
5.14.1. The CONSULTANT and the CONSULTANT’s subconsultants shall have no responsibility

for the discovery, presence, handling, removal or disposal or exposure of persons to
hazardous materials in any form at the Project site.
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5.15  AFFIRMATIVE ACTION

5.15.1. The CONSULTANT agrees to comply with the provisions of K.S.A. 44-1030 in the Kansas

Acts Against Discrimination.

5.16 SPECIAL PROVISIONS

5.16.1. Special Provisions may be attached and become a part of this agreement as Exhibit 3.

IN WITNESS WHEREOF, the parties have executed this Agreement in duplicate this

of .20 .

CONSULTANT:

BG Consultants, Inc.

By:

Printed Name:  Tom Arpin

Title: Vice President

END OF CONSULTANT-CLIENT AGREEMENT

BG-Cons/Client-Hrly-Rev Mar 11.1

CLIENT:

City of Osawatomie, KS

By:

day

Printed Name:  Don Cawby

Title: City Manager

Page 9 of 12
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Exhibit 1 - SCOPE OF WORK

PRELIMINARY DESIGN PHASE:

This work will be performed to determine the scope and construction costs for this project.

1)
2)

3)
4)
5)

6)
7)

8)

9)
10)
11)

Organize a Project Advisory Committee (members selected by the CITY).
Meet with CITY officials and Project Advisory Committee to define the scope of
work and needs of the proposed project.
Prepare alternate conceptual designs based on the Project Advisory Committee’s
defined scope of project for the proposed pool facility.
Prepare Estimates of Probable Project Costs for alternate concept designs.
Present conceptual alternates to the Project Advisory Committee and develop the
scope of project for a final conceptual design. (2 meetings anticipated to develop
consensus on concept with Project Advisory Committee).
Present conceptual design to City Council.
Develop Final conceptual design.

a. Develop final conceptual Site Layout, Floor Plans, Building Elevations

b. Provide Architectural Renderings of Entire Project

c. Develop on Estimate of Probable Construction Working Budget
Meet with Project Advisory Committee to discuss conceptual drawings and review
the project with CITY staff.
Update “Estimate of Probable Project Costs”.
Meet with CITY as needed to finalize the concept design. (1 meeting is anticipated)
Present concept design at public meeting (1 meeting is anticipated)

DESIGN DEVELOPMENT PHASE: Construction Contract Document Preparation:

After the CITY determines the scope of the project and funding sources, contract documents
will be prepared.

12)

13)

14)
15)

16)

Prepare working drawings, specifications and contract documents after receiving
approval of the scope of work from the CITY.

Provide Architectural/Engineering design services.

Building design

Hydraulic design

Soil compaction and stabilization recommendations

Structural design and calculations

Electrical and lighting design

Sound System design

Utility plan and design

Prepare finish schedules for all surfaces

Prepare “Opinion of Probable Construction Costs” and construction scheduling
guidelines.

Prepare alternate work items as required to match estimate of probable construction
costs with available funds.

Print and provide copies of drawings and specifications to the CITY.

S@ o a0 o
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17)

18)

Provide and submit final plans and specifications to the CITY and all regulatory
agencies for final approval.
Prepare bid sheet and final “Opinion of Probable Construction Costs”.

BIDDING PHASE:

19)
20)
21)
22)

Assist CITY with advertise project for bids.

Release final plans and specifications to prospective bidders.

Issue addendums providing clarification to prospective contractor questions.

Attend bid letting, analyze bids, and provide a recommendation for award of contract
to the CITY.

CONSTRUCTION PHASE:

23)
24)

25)

26)
27)

Represent the CITY at the preconstruction conference.

Provide technical assistance and construction observation services during the
construction process. This shall include periodic observation of the work in progress,
review of drawings submitted by the contractor for compliance with design concept,
and observation of performance tests required by the specifications.

Review contractor pay requests and provide recommendation for payment to the
CITY.

Be available as needed for periodic reports to the CITY.

Assist the CITY with preparation of final contract documents including substantial
and final completion.
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Exhibit 2 - COST AND SCHEDULE

Design services set forth in Exhibit 1 items 1 through 6 will be billed hourly at City
Discounted Rate Schedule to an anticipated total cost of $6,692.00. All billings will be made on
a monthly basis for the prior month’s work. Payment for each billing shall be due and payable
within 30 days of billing by the Consultant. Consultant shall obtain City approval prior to
exceeding the estimated hours if additional services are requested.

Design services set forth in Exhibit 1 items 6 through 11 will be billed hourly at City
Discounted Rate Schedule to an anticipated total cost of $10,810.00. All billings will be made
on a monthly basis for the prior month’s work. Payment for each billing shall be due and
payable within 30 days of billing by the Consultant. Consultant shall obtain City approval prior
to exceeding the estimated hours if additional services are requested.

Services will be performed in an effort to meet City scheduling goals including the
following milestones:

1. Preliminary Design Phase services will be completed in 90 to 120 days.

Design Phase, Bidding Phase and Construction Phase (items 12 thru 27 of Exhibit 1) will
be determined in the Preliminary Design Phase. A letter amending this Agreement will be
presented to the CLIENT for approval prior to commencing work on the Design Development
Phase.

Compensation for Additional Services Section 4.1.2, if requested by the CLIENT, shall
be billed at the discounted hourly rates attached.
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Man-hour Estimate

Osawatomie Municipal Pool Improvements
Osawatomie, KS

Project Project Project 3-man Sen. Project CAD Sys &
Task Manager Architect Architect Engineer Survey Crew Surveyor Operator Clerical SUBTOTAL
1 |Organize Project Advisory Committee (PAC)
Total Hours 0 2 0 0| 0 0 0 0 2
Labor Rate $123.00 $118.00 $92.00 $90.00 $137.00 $107.00 $79.00 $48.00
Total Labor $ - |$ 236.00($ - |$ - $ - |3 - $ - $ - $ 236.00
Project Project Project 3-man Sen. Project CAD Sys &
Task Manager Architect Architect Engineer Survey Crew Surveyor Operator Clerical SUBTOTAL
2 [Meet with PAC to define scope
Total Hours 0 0 0 0 0 0 0 0 0
Labor Rate $123.00 $118.00 $92.00 $90.00 $137.00 $107.00 $79.00 $48.00
Total Labor $ - |3 - |3 - 13 - $ - |3 - $ - $ - $ -
Project Project Project 3-man Sen. Project CAD Sys &
Task Manager Architect Architect Engineer Survey Crew Surveyor Operator Clerical SUBTOTAL
3 |Alternate Concepts
Total Hours 0 16 24 0 0 0 0 0 40
Labor Rate $123.00 $118.00 $92.00 $90.00 $137.00 $107.00 $79.00 $48.00
Total Labor $ - |$ 1,888.00[$ 2,208.00]|§% - |8 - 18 - 18 - 18 - 18 4,096.00
Project Project Project 3-man Sen. Project CAD Sys &
Task Manager Architect Architect Engineer Survey Crew Surveyor Operator Clerical SUBTOTAL
4 |Estimates of Probable Project Cost
Total Hours 0 8 0 0| 0 0 0 0 8
Labor Rate $123.00 $118.00 $92.00 $90.00 $137.00 $107.00 $79.00 $48.00
Total Labor $ - |$ 944008 - |s - 18 - 18 - 18 - 18 - 18 944.00
Project Project Project 3-man Sen. Project CAD Sys &
Task Manager Architect Architect Engineer Survey Crew Surveyor Operator Clerical SUBTOTAL
5 |PAC meetings
Total Hours 0 8 0 0| 0 0 0 0 8
Labor Rate $123.00 $118.00 $92.00 $90.00 $137.00 $107.00 $79.00 $48.00
Total Labor $ - |$ 944008 - |s - 18 - 18 - 18 - 18 - 18 944.00
Project Project Project 3-man Sen. Project CAD Sys &
Task Manager Architect Architect Engineer Survey Crew Surveyor Operator Clerical SUBTOTAL
6 |Council Presentation
Total Hours 0 4 0 0| 0 0 0 0 4
Labor Rate $123.00 $118.00 $92.00 $90.00 $137.00 $107.00 $79.00 $48.00
Total Labor $ - |$ 472008 - |s - 18 - 18 - 18 - 18 - 18 472.00
Subtotal: $ 6,692.00
Project Project Project 3-man Sen. Project CAD Sys &
Task Manager Architect Architect Engineer Survey Crew Surveyor Operator Clerical SUBTOTAL
7 |Final Concept Design and Renderings
Total Hours 4 16 32 8| 0 0 24 0 84
Labor Rate $123.00 $118.00 $92.00 $90.00 $137.00 $107.00 $79.00 $48.00
Total Labor $ 492.00|$ 1,888.00 | $ 2,944.00 | $ 720.00 | $ - $ - $ 1,896.00 | $ - $ 7,940.00
Project Project Project 3-man Sen. Project CAD Sys &
Task Manager Architect Architect Engineer Survey Crew Surveyor Operator Clerical SUBTOTAL
8 |PAC review of Final Concept
Total Hours 0 4 0 0 0 0 0 0 4
Labor Rate $123.00 $118.00 $92.00 $90.00 $137.00 $107.00 $79.00 $48.00
Total Labor $ - |$ 472008 - |s - 18 - 18 - 18 - 18 - 18 472.00
Project Project Project 3-man Sen. Project CAD Sys &
Task Manager Architect Architect Engineer Survey Crew Surveyor Operator Clerical SUBTOTAL
9 |Update Estimates of Probable Project Cost
Total Hours 0 4 8 0 0 0 0 0 12
Labor Rate $123.00 $118.00 $92.00 $90.00 $137.00 $107.00 $79.00 $48.00
Total Labor $ - |$ 472.00($ 736.00|$ - |8 - 18 - 18 - 18 - 18 1,208.00
Project Project Project 3-man Sen. Project CAD Sys &
Task Manager Architect Architect Engineer Survey Crew Surveyor Operator Clerical SUBTOTAL
10 |Finalize Concept Design
Total Hours 0 4 0 0| 0 0 0 0 4
Labor Rate $123.00 $118.00 $92.00 $90.00 $137.00 $107.00 $79.00 $48.00
Total Labor $ - |$ 472008 - |s - 18 - 18 - 18 - 18 - 18 472.00
Project Project Project 3-man Sen. Project CAD Sys &
Task Manager Architect Architect Engineer Survey Crew Surveyor Operator Clerical SUBTOTAL
11 [Public Presentation
Total Hours 2 4 0 0| 0 0 0 0 6
Labor Rate $123.00 $118.00 $92.00 $90.00 $137.00 $107.00 $79.00 $48.00
Total Labor $ 246.00|$ 47200 |$ - |s - 18 - 18 - 18 - 18 - 18 718.00
Subtotal: $ 10,810.00
| Total Contract Amount: $ 17,502.00 |

89



BG CONSULTANTS DISCOUNTED HOURLY RATES FOR 201z

STANDARD DISCOUNTED
POSITION PER HOUR PER HOUR
2012 2012
PRINCIPAL $175.00 $123.00
ASSOCIATE $155.00 $118.00
PROJECT ENGINEER IlI $140.00 $111.00
PROJECT ENGINEER I $130.00 $98.50
PROJECT ENGINEER | $110.00 $90.00
SENIOR DESIGN ENGINEER $130.00 $92.00
DESIGN ENGINEER $100.00 $81.00
ASSISTANT DESIGN ENGINEER* $80.00 $68.50
ARCHITECT $168.00 $118.00
PROJECT ARCHITECT $130.00 $92.00
DESIGN ARCHITECT $100.00 $81.00
ASSISTANT ARCHITECT* $80.00 $69.00
TECHNICIAN II* $85.00 $76.00
TECHNICIAN [* $78.00 $66.50
SENIOR CONSTRUCTION INSPECTOR*® $90.00 $73.00
CERTIFIED CONSTRUCTION INSPECTOR* $75.00 $62.50
CONSTRUCTION INSPECTOR* $68.00 $56.00
SENIOR PROJECT SURVEYOR* $160.00 $107.00
PROJECT SURVEYOR* $118.00 $99.00
GPS SURVEYOR* $98.00 $78.00
3-MAN SURVEY CREW* $165.00 $137.00
2-MAN SURVEY CREW* $130.00 $103.50
CAD SYSTEM AND OPERATOR* $97.00 $79.00
CLERICAL* $50.00 $48.00

Note: 1) The hourly rates shown above are effective for services through December 31st of the contract year and are
subject to revision annually.
2) * For any non exempt personnel in positions marked with an asterisk (*), overtime will be billed at 1.5 times
the hourly labor billing rates shown.

Special Note: "Discounted™ rates are only applicable for City Engineering Contracts



Clt O (?sawatomle City Hall
439 Main Street ® PO Box 37

O mle Osawatomie, KS 66064

Phone: (913)755-2146

WWw. osawatomleks. org Fax: (913)755-4164
STAFF AGENDA MEMORANDUM

DATE OF MEETING: September 27,2012
AGENDA ITEM: BG Consultants Contract for Sewer Plant Upgrades
PRESENTER: Brian Kingsley, P.E., BG Consulting

ISSUE SUMMARY: On February 23, Brian Kingsley came and talked to the Council about the
needed upgrades at the Sewer Treatment Plant. The main area of concern is the headworks
which has numerous operational issues from a spiral screen that is falling apart, a grit chamber
that continues to break down, and concrete that is advanced disrepair because of modifications
to the original design.

BG Consultants did some preliminary reviews of the plant and looked at a couple of cost
effective options for repair at the plant. However, BG wanted to run these repairs by the
Kansas Bureau of Water of KDHE to make sure they would be well received. About two months
ago, we received those comments back and at that point, | asked Brian to generate cost
estimates based on the only real option we have at this point.

Also, we had asked Brian to review optimization at the plant to see if there were ways to
reduce operational costs and fix some of our issues with peak flows and low flows. Since that
discussion we have struggled with land to apply sludge and disrepair of the sludge truck. |
believe that we need to look at a sludge press so that we no longer have to land apply sludge.
The consideration of these additional items needs to be a part of any discussion as we look at
potential funding mechanisms and sewer rates.

Brian will be at the Council to review this proposal and their contract for services on these
improvements. More importantly, we will need to discuss the potential sewer rate increases
for these improvements and our long-term financing plan for the upgrades.

COUNCIL ACTION NEEDED: Review and discuss.

STAFF RECOMMENDATION TO COUNCIL: Approve the contract with BG Consultants for the
headworks reconstruction.

2012-09-27 SAM BG Contract for Sewer Plant Upgrades.doc
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AGREEMENT
CONSULTANT-CLIENT

THIS AGREEMENT made and entered into by and between BG CONSULTANTS, INC., party of the first
part, (hereinafter called the CONSULTANT), and _City of Osawatomie, KS, party of the second part,
(hereinafter called the CLIENT).

WITNESSETH:

WHEREAS, the CLIENT is authorized and empowered to contract with the CONSULTANT for the purpose of
obtaining Services for the following improvement:

2012 WWTP Improvements

WHEREAS, the CONSULTANT is licensed in accordance with the laws of the State of Kansas and is qualified
to perform the Professional Services desired by the CLIENT now therefore:

IT IS AGREED by and between the two parties aforesaid as follows:

SECTION 1 - DEFINITIONS

As used in this Agreement, the following terms shall have the meanings ascribed herein unless otherwise stated
or reasonably required by this contract, and other forms of any defined words shall have a meaning parallel
thereto.

1.1 “Additional Services” means any Services requested by the CLIENT which are not covered by Exhibit
1 of this Agreement.

1.2 “Agreement” means this contract and includes change orders issued in writing.

1.3 “CLIENT” or “Client” means the agency, business or person identified on page 1 as “CLIENT” and is

responsible for ordering and payment for work on this project.

14 “CONSULTANT” or “Consultant” means the company identified on page 1. CONSULTANT shall
employ for the Services rendered, engineers, architects and surveyors licensed, as applicable, by the
Kansas State Board of Technical Professions.

15 “Contract Documents” means those documents so identified in the Agreement for this Project,
including Engineering, Architectural and/or Survey documents under this Agreement. Terms defined
in General Conditions shall have the same meaning when used in this Agreement unless otherwise
specifically stated or in the case of a conflict in which case the definition used in this Agreement shall
prevail in the interpretation of this Agreement.

1.6 “Engineering Documents” or “Architectural Documents” or “Survey Documents” means plans,
specifications, reports, drawings, tracings, designs, calculations, computer models, sketches, notes,
memorandums or correspondence related to the work described in Exhibit 1 attached hereto.

BG-Cons/Client-NTE-Rev Mar 11.2 Page 1 of 12
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1.7

1.8

1.9

“Consulting Services” or “Engineering Services” or “Architectural Services” or “Survey Services”
means the professional services, labor, materials, supplies, testing and other acts or duties required of
the CONSULTANT under this Agreement, together with Additional Services as CLIENT may request
and evidenced by a supplemental agreement pursuant to the terms of this Agreement.

“Services” is a description of the required work as shown in Exhibit 1.

“Subsurface Borings and Testing” means borings, probings and subsurface explorations, laboratory
tests and inspection of samples, materials and equipment; and appropriate professional interpretations
of all the foregoing.

SECTION 2 - RESPONSIBILITIES OF CONSULTANT

2.1

2.2

SCOPE OF SERVICES: The CONSULTANT shall furnish and perform the various Professional
Services of the Project to which this Agreement applies, as specifically provided in Exhibit 1 for the
completion of the Project.

GENERAL DUTIES AND RESPONSIBILITIES

2.2.1.  Personnel: The CONSULTANT shall assign qualified personnel to perform professional
Services concerning the Project. At the time of execution of this Agreement, the parties
anticipate that the following individual will perform as the principal point of contact on this
Project.

Name: Brian P. Kingsley
Address: 1405 Wakarusa Drive
Lawrence, KS 66049
Phone: 785-749-4474

2.2.2. Standard of Care: In the performance of professional Services, CONSULTANT will use
that level of care and skill ordinarily exercised by reputable members of CONSULTANT’s
profession currently practicing in the same locality under similar conditions. No other
representation, guarantee or warranty, express or implied, is included or intended in this
agreement or in any communication (oral or written) report, opinion, document or instrument
of service.

2.2.3. Independent Contractor: The CONSULTANT is an independent contractor and as such is
not an employee of the Client.

2.2.4. Insurance: CONSULTANT will maintain insurance for this Agreement in the following
types: (i) worker’s compensation insurance as required by applicable law, (ii) comprehensive
general liability insurance (CGL), (iii) automobile liability insurance for bodily injury and
property damage and (iv) Professional liability insurance.

2.2.5. Subsurface Borings and Material Testing: If tests additional to those provided in Exhibit 1
are necessary for design, the CONSULTANT shall prepare a request for the necessary
additional borings and procure at least two proposals, including cost, from Geotechnical firms
who engage in providing Subsurface Borings and Testing Services. The CONSULTANT
will provide this information to the Client and the Client will contract directly with the
Geotechnical firm. The CONSULTANT will not charge an add-on percentage for the
Geotechnical firm’s work. The Client will pay the Geotechnical firm separately from this
Agreement.
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2.2.6.

2.2.7.

2.2.8.

2.2.9.

2.2.10.

2.2.11.

Service by and Payment to Others: Any work authorized in writing by the Client and
performed by a third party, other than the CONSULTANT or their subconsultants in
connection with the proposed Project, shall be contracted for and paid for by the Client
directly to the third party or parties. Fees for extra work shall be subject to negotiation
between the CLIENT and the third party. Fees shall be approved by the CLIENT prior to the
execution of any extra work. Although the CONSULTANT may assist the CLIENT in
procuring such Services of third parties, the CONSULTANT shall in no way be liable to
either the CLIENT or such third parties in any manner whatsoever for such Services or for
payment thereof.

Subcontracting of Service: The CONSULTANT shall not subcontract or assign any of the
architectural, engineering, surveying or consulting Services to be performed under this
Agreement without first obtaining the approval of the Client regarding the Services to be
subcontracted or assigned and the firm or person proposed to perform the Services. Neither
the CLIENT nor the CONSULTANT shall assign any rights or duties under this Agreement
without the prior consent of the other party.

Endorsement: The CONSULTANT shall sign and seal final plans, specifications, estimates
and data furnished by the CONSULTANT according to Kansas Statutes and Rules and
Regulations.

Force Majeure: Should performance of Services by CONSULTANT be affected by causes
beyond its reasonable control, Force Majeure results. Force Majeure includes, but is not
restricted to, acts of God; acts of a legislative, administrative or judicial entity; acts of
contractors other than contractors engaged directly by CONSULTANT,; fires; floods; labor
disturbances; epidemics; and unusually severe weather. CONSULTANT will be granted a
time extension and the parties will negotiate an equitable adjustment to the price of any
affected Work Order, where appropriate, based upon the effect of the Force Majeure on
performance by CONSULTANT.

Professional Responsibility: The CONSULTANT will exercise reasonable skill, care and
diligence in the performance of its Services as is ordinarily possessed and exercised by a
licensed professional performing the same Services under similar circumstances.

Inspection of Documents: The CONSULTANT shall maintain Project records for inspection
by the CLIENT during the contract period and for three (3) years from the date of final
payment.

SECTION 3 - CLIENT RESPONSIBILITIES

3.1 GENERAL DUTIES AND RESPONSIBILITIES

3.1.1

3.1.2.

3.1.3.

Communication: The CLIENT shall provide to the Consultant information and criteria
regarding the CLIENT’s requirement for the Project; examine and respond in a timely manner
to the Consultant’s submissions and give notice to the Consultant whenever the CLIENT
observes or otherwise becomes aware of any defect in the Services.

Access: The CLIENT will provide access agreements for the Consultant to enter public and
private property when necessary.

Duties: The CLIENT shall furnish and perform the various duties and Services in all phases
of the Project which are outlined and designated in Exhibit 1 as the CLIENT’s responsibility.

BG-Cons/Client-NTE-Rev Mar 11.2 Page 3 of 12

94



3.1.4.

3.1.5.

3.1.6.

3.1.7.

Program and Budget: The CLIENT shall provide full information stating the CLIENT’s
objectives, schedule, budget with reasonable contingencies and necessary design criteria so
that Consultant is able to fully understand the project requirements.

Testing: Any additional tests required to supplement the Scope of Services or tests required
by law shall be furnished by the CLIENT.

Legal, Insurance, Audit: The CLIENT shall furnish all legal, accounting and insurance
counseling Services as may be necessary at any time for the Project. The CLIENT shall
furnish all bond forms required for the Project.

Project Representative: The CLIENT will assign the person indicated below to represent
the CLIENT in coordinating this Project with the CONSULTANT, with authority to transmit
instructions and define policies and decisions of the CLIENT.

Name: Don Cawby, City Manager
Address: 439 Main Street
Osawatomie, KS 66064
Phone: 913-755-2146

SECTION 4 - PAYMENT

4.1 COMPENSATION

4.1.1.

41.2.

4.1.3.

4.1.4.

Maximum Total Fee and Expense: The CLIENT agrees to pay the CONSULTANT a fee
based on the actual hours expended on the Project at the rates indicated in the attached Fee
Schedule; Exhibit 2 and the actual reimbursable expenses permitted under this Agreement and
incurred on the Project, but not to exceed a maximum fee of _$ 132,300.00 Dollars. This
fee is based on the scope of Services outlined in Exhibit 1 of this Agreement and shall be
completed on or before _January 1, 2014 . Payment is due within thirty (30) days of billing
by the CONSULTANT and any late payment will incur an interest charge of one and one-half
(1%2) percent per month.

Hourly Rate: Any Additional Services which are not set forth in this Agreement will be
charged on the basis of the hourly rate schedule attached hereto as Exhibit 2, and
reimbursable expenses not contemplated in this Agreement will be charged at actual cost plus
ten (10) percent. No Additional Services or costs shall be incurred without proper written
authorization of the CLIENT.

Annual Rate Adjustment: The payment amounts listed in this Agreement are based on the
work being performed within one year of the contract date. Because of natural time delays
that may be encountered in the administration and work to be performed for the project, each
value will be increased at the rate of 3%, compounded annually, beginning after one year
from the date of the contract and ending when that item is approved for billing.

Reimbursable Expenses: An estimate of reimbursable expenses plus ten (10) percent shall
be included in the total maximum fee. Reimbursable expenses include, but are not limited to,
expenses of transportation in connection with the Project; expenses in connection with
authorized out-of-town travel; expenses of printing and reproductions; postage; expenses of
renderings and models requested by the CLIENT and other costs as authorized by the
CLIENT. Reimbursable expenses will not include overhead costs or additional insurance
premiums.
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4.1.5.

4.1.6.

4.1.7.

4.1.8.

4.1.09.

4.1.10.

Sales Tax: Compensation as provided for herein is exclusive of any sales, use or similar tax
imposed by taxing jurisdictions on any amount of compensation, fees or Services. Should
such taxes be imposed, the CLIENT shall reimburse the CONSULTANT in addition to the
contractual amounts provided. The CLIENT shall provide tax exempt number, if required,
and if requested by the CONSULTANT.

Billing: CONSULTANT shall bill the CLIENT monthly for services and reimbursable
expenses according to Exhibit 2. The bill submitted by CONSULTANT shall itemize the
services and reimbursable expenses for which payment is requested, notwithstanding any
claim for interest or penalty claimed in a CONSULTANT’s invoice. The CLIENT agrees to
pay the CONSULTANT within ten (10) days of approval by the governing body.

Timing of Services: CONSULTANT will perform the Services in a timely manner according
to Exhibit 2. However, if during their performance, for reasons beyond the control of the
CONSULTANT, delays occur, the parties agree that they will negotiate in writing an
equitable adjustment of time and compensation, taking in to consideration the impact of such
delays.

Change in Scope: For modifications in authorized scope of services or project scope and/or
modifications of drawings and/or specifications previously accepted by the CLIENT, when
requested by the CLIENT and through no fault of the CONSULTANT, the CONSULTANT
shall be compensated for time and expense required to incorporate such modifications at
CONSULTANT’s standard hourly rates per Exhibit 2. Provided, however, that any increase
in contract price or contract time must be requested by the CONSULTANT and must be
approved through a written supplemental agreement prior to performing such services.
CONSULTANT shall correct or revise any errors or deficiencies in its designs, drawings or
specifications without additional compensation when due to CONSULTANT’s negligence,
error or omission.

Additional Services: The CONSULTANT shall provide, with the CLIENT’s concurrence,
Services in addition to those listed in Exhibit 1 when such Services are requested in writing
by the CLIENT. Prior to providing Additional Services, the CONSULTANT will submit a
proposal outlining the Additional Services to be provided, estimation of total hours and a
maximum fee based upon the hourly fee schedule attached hereto as Exhibit 2. Payment to
the CONSULTANT, as compensation for these Additional Services, shall be in accordance
with the attached hourly rate schedule attached as Exhibit 2. Reimbursable expenses incurred
in conjunction with Additional Services shall be paid separately and those reimbursable
expenses shall be paid at cost plus ten (10) percent. Records of reimbursable expenses and
expenses pertaining to Additional Services and Services performed on an hourly basis shall be
made available to the CLIENT if so requested in writing.

Supplemental Agreement: This Agreement may be amended to provide for additions,
deletions and revisions in the Services or to modify the terms and conditions thereof by
written amendment signed by both parties. The contract price and contract time may only be
changed by a written supplemental agreement approved by the CLIENT, unless it is the result
of an emergency situation, in which case the CLIENT may give verbal, e-mail or facsimile
approval which shall be the same as written and approved supplemental agreement.

SECTION 5 - MUTUAL PROVISIONS

51 TERMINATION

5.1.1. Notice: The CLIENT reserves the right to terminate this Agreement for either cause or for its
convenience and without cause or default on the part of the CONSULTANT, by providing
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5.1.2.

5.1.3.

5.14.

written notice of such termination to the CONSULTANT. Such notice will be with Twenty
Four (24) hour's notice.

Upon receipt of such notice from CLIENT, the CONSULTANT shall, at CLIENT’s option as
contained in the notice; Immediately cease all Services and meet with CLIENT to determine
what Services shall be required of the CONSULTANT in order to bring the Project to a
reasonable termination in accordance with the request of the CLIENT. The CONSULTANT
shall also provide to the CLIENT digital and/or mylar copies of drawings and documents
completed or partially completed at the date of termination. The CONSULTANT is entitled
to terminate this agreement by providing thirty (30) days written notice.

Compensation for Convenience Termination: If CLIENT shall terminate for its
convenience, as herein provided, CLIENT shall compensate CONSULTANT for all Services
completed to date prior to receipt of the termination notice.

Compensation for Default Termination: If the CLIENT shall terminate for cause or default
on the part of the CONSULTANT, the CLIENT shall compensate the CONSULTANT for the
reasonable cost of Services completed to date of its receipt of the termination notice.
Compensation shall not include anticipatory profit or consequential damages, neither of which
will be allowed. The CLIENT also retains all its rights and remedies against the
CONSULTANT, including, but not limited to, its rights to sue for damages, interest and
attorney fees.

Incomplete Documents: Neither the CONSULTANT, nor its subconsultant, shall be
responsible for errors or omissions in documents which are incomplete as a result of an early
termination under this section, the CONSULTANT having been deprived of the opportunity
to complete such documents and certify them as ready for construction and/or complete.

5.2 DISPUTE RESOLUTION

5.2.1.

If a claim, dispute or controversy arises out of or relates to the interpretation, application,
enforcement or performance of Services under this Agreement, CONSULTANT and CLIENT
agree first to try in good faith to settle the dispute by negotiations between senior management
of CONSULTANT and CLIENT. If such negotiations are unsuccessful, CONSULTANT and
CLIENT agree to attempt to settle the dispute by good faith mediation. If the dispute cannot
be settled through mediation, and unless otherwise mutually agreed, the dispute shall be
settled by litigation in an appropriate court in Kansas. CLIENT and CONSULTANT hereby
waive the right to trial by jury for any disputes arising out of this Agreement. Except as
otherwise provided herein, each party shall be responsible for its own legal costs and
attorneys’ fees.

53 OWNERSHIP OF INSTRUMENTS OF SERVICE

53.1

Reports, drawings, plans or other documents (or copies) furnished to CONSULTANT by the
CLIENT shall, at CLIENT’s written request, be returned upon completion of the Services
hereunder; provided, however that CONSULTANT may retain one (1) copy of all such
documents. Reports, drawings, plans, documents, software, field notes and work product (or
copies thereof) in any form prepared or furnished by CONSULTANT under this Agreement
are instruments of service. Exclusive ownership, copyright and title to all instruments of
service remain with CONSULTANT. CLIENT’s right of use of instruments of service, if
any, is limited to that use on the Project. The instruments of service are not intended or
represented to be suitable for reuse by CLIENT or others on extensions of the work or on any
other project.
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5.4

5.5

5.6

5.7

5.8

59

INDEMNIFY AND HOLD HARMLESS

5.4.1.  CLIENT shall indemnify and save CONSULTANT, its offices and employees harmless from
and against any liability, claim, judgment, demand or cause of action arising out of or relating
to: (i) CLIENT’s breach of this Agreement; (ii) the negligent acts or omissions of CLIENT or
its employees, contractors or agents; (iii) site access or damages to any surface or
subterranean structures or any damage necessary for site access.

5.4.2. In addition, where the Services include preparation of plans and specifications and/or
construction observation activities for CLIENT, CLIENT agrees to have its construction
contractors agree in writing to indemnify and save harmless CONSULTANT from and
against loss, damage, injury, or liability attributable to personal injury or property damage
arising out of or resulting from such contractors’ performance or nonperformance of their
work.

5.4.3. CONSULTANT shall indemnify and save CLIENT and its employees and officials from loss
to the extent caused or incurred as a result of the negligence or wrongful acts of the
CONSULTANT, its offices or employees in performance of Services pursuant to this
Agreement.

ENTIRE AGREEMENT

5.5.1. This Agreement constitutes the entire agreement between the parties and supersedes all prior
agreements, whether oral or written, covering the same subject matter. This Agreement may
not be modified or amended except in writing mutually agreed to and accepted by both parties
to this Agreement.

APPLICABLE LAW

5.6.1. This Agreement is entered into under and pursuant to, and is to be construed and enforceable
in accordance with laws of the State of Kansas.

ASSIGNMENT OF AGREEMENT

5.7.1. This Agreement shall not be assigned or transferred by either the CONSULTANT or the
CLIENT without the written consent of the other.

NO THIRD PARTY BENEFICIARIES

5.8.1.  Nothing contained herein shall create a contractual relationship with, or any rights in favor of,
any third party.

LIMITATION OF LIABILITY

5.9.1. CLIENT’s exclusive remedy for any alleged breach of CLIENT’s standard of care hereunder
shall be to require CONSULTANT to re-perform any defective Services. Notwithstanding
any other provision of this Agreement, the total liability of CONSULTANT, its officers,
directors and employees for liabilities, claims, judgments, demands and causes of action
arising under or related to this Agreement, whether based in contract or tort, shall be limited
to the total compensation actually paid to CONSULTANT for the Services. All claims by
CLIENT shall be deemed relinquished unless filed within one (1) year after completion of the
Services.
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5.10

5.11

5.12

5.13

5.14

5.9.2. CLIENT agrees that any claim for damages filed against CONSULTANT by CLIENT or any
contractor or subcontractor hired directly or indirectly by CLIENT will be filed solely against
CONSULTANT or its successors or assigns and that no individual person shall be made
personally liable for damages in whole or in part.

5.9.3. CONSULTANT and CLIENT shall not be responsible to each other for any special,
incidental, indirect or consequential damages (including lost profits) incurred by either
CONSULTANT or CLIENT or for which either party may be liable to any third party, which
damages have been or are occasioned by Services performed or reports prepared or other
work performed hereunder.

COMPLIANCE WITH LAWS

5.10.1 CONSULTANT shall abide by known applicable federal, state and local laws, ordinances and
regulations applicable to this Project until the Consulting Services required by this Agreement
are complete. CONSULTANT shall secure occupational and professional licenses, permits,
etc., from public and private sources necessary for the fulfillment of its obligations under this
Agreement.

TITLES, SUBHEADS AND CAPITALIZATION

5.11.1 Titles and subheadings as used herein are provided only as a matter of convenience and shall
have no legal bearing on the interpretation of any provision of the Agreement. Some terms
are capitalized throughout the Agreement but the use of or failure to use capitals shall have no
legal bearing on the interpretation of such terms.

SEVERABILITY CLAUSE

5.12.1. Should any provision of this Agreement be determined to be void, invalid or unenforceable or
illegal for whatever reason, such provisions shall be null and void; provided, however that the
remaining provisions of this Agreement shall be unaffected hereby and shall continue to be
valid and enforceable.

FIELD REPRESENTATION

5.13.1. Unless otherwise expressly agreed to in writing, CONSULTANT shall not be responsible for
the safety or direction of the means and methods at the contractor’s project site or their
employees or agents, and the presence of CONSULTANT at the project site will not relieve
the contractor of its responsibilities for performing the work in accordance with applicable
regulations, or in accordance with project plans and specifications. If necessary, CLIENT
will advise any contractors that Consultant’s Services are so limited. CONSULTANT will
not assume the role of “prime contractor”, “constructor”, “controlling employer”,
“supervisor” or their equivalents, unless the scope of such Services are expressly agreed to in
writing.

HAZARDOUS MATERIALS
5.14.1. The CONSULTANT and the CONSULTANT’s subconsultants shall have no responsibility

for the discovery, presence, handling, removal or disposal or exposure of persons to
hazardous materials in any form at the Project site.
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5.15  AFFIRMATIVE ACTION

5.15.1. The CONSULTANT agrees to comply with the provisions of K.S.A. 44-1030 in the Kansas

Acts Against Discrimination.

5.16 SPECIAL PROVISIONS

5.16.1. Special Provisions may be attached and become a part of this agreement as Exhibit 3.

IN WITNESS WHEREOF, the parties have executed this Agreement in duplicate this

of ,20 .

CONSULTANT:

BG Consultants, Inc.

By:

Printed Name:  Brian Kingsley, P.E.

Title: Vice President

END OF CONSULTANT-CLIENT AGREEMENT

BG-Cons/Client-NTE-Rev Mar 11.2

CLIENT:

City of Osawatomie, KS

By:

day

Printed Name:  Don Cawby

Title: City Manager

Page 9 of 12
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Exhibit 1 - SCOPE OF WORK

1.

10.

11.

Bid items and project special provisions will conform to the Kansas Department of
Transportation Standard Specifications for State Road and Bridge Construction, 2008
Edition, or applicable Special Provisions. The improvements include items detailed in
the Opinion of Probable Project Cost Estimate for 2012 WWTP_Improvements -
Priority 1 Headworks Improvements identified in the Technical Memorandum for
2012 WWTP Improvements.

Provide engineering design of WWTP Headworks improvements, including horizontal
and vertical alignment.

Provide a preliminary estimate of probable construction cost.

Prepare preliminary plans on 24”x36” sheets. Plans will be Field Checked with City
Staff.

Provide one set of plans for each of the private and public utility owners having facilities
located in the area of the project. Assist the City with compiling a list of known private
and public utilities including a summary of utility adjustment coordination for City
records.

Prepare final plans and specifications with a final estimate of probable construction cost.

Prepare known permit application documents needed for construction. The Consultant
anticipates the need for a permit from:

- KDHE - The National Pollution Discharge Elimination System Notice of Intent
- KDHE - Sanitary Sewer System Upgrade Permit

No Environmental Assessment or an Environmental Impact Statement concerning the
National Environmental Policy Act will be prepared. The Consultant does not anticipate
the need for this work. Should there become a need for either of these documents, the
preparation of the documents will be provided through an addendum to this Agreement at
the time the need is established. Applying for and obtaining a Section 404 Permit from
the U.S. Army Corps of Engineers is not anticipated or included in the services.

BG Consultants, Inc. will provide bid phase services including assisting the City with
plan distribution, answering contractor questions and preparing a recommendation for
award of the construction contract.

Assist the City with administration of the construction contract.
Provide part-time personnel to assist with construction observation. Provide full-time

personnel to assist with construction observation when required for sanitary sewer
construction.

101



12.

Shop drawings for materials will be submitted to the Consultant for review. After review
the Consultant will either return a copy of the submitted shop drawing to the Contractor
with changes marked on the shop drawing, or the Consultant will return a copy of the
submitted shop drawing stamped “Approved”. The Consultant will keep a copy of each
reviewed shop drawing complete with mark up comments.
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Exhibit 2 - COST AND SCHEDULE

Design services set forth in Exhibit 1 items 1 through 9 will be billed hourly, at
discounted City Engineering hourly rates, NOT TO EXCEED $72,800.00. All billings
will be made on a monthly basis for the prior month’s work. Payment for each billing
shall be due and payable within 30 days of billing by the Consultant.

Services will be performed a schedule including the following milestones:

1. Preliminary Construction Plans within 3 months of notice to proceed by the
City.
2. Final Construction Plans within 30 days of KDHE approval.

Construction services set forth in Section | items 10 through 12 will be billed
hourly, at discounted City Engineering hourly rates, NOT TO EXCEED $59,500.00. All
billings will be made on a monthly basis for the prior month’s work. Payment for each
billing shall be due and payable within 30 days of billing by the Consultant.

Services will be performed in an effort to meet CDBG funding requirements
including the following milestones:

1. The fee included within this contract is based upon construction being
accomplished within 50 working days. Construction duration beyond this
duration may result in additional fees. Additional fees associated with
construction duration would require City Council and KDHE approval, as
appropriate, and would be identified in a supplement to this agreement.
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Exhibit 3 - SPECIAL PROVISIONS

1.

This agreement is entered into contingent upon the City receiving award of a CDBG
funding and KDHE SRF loan for matching funding for the Improvement.

The Consultant shall operate within all known KDHE SRF requirements including the
following (See Attachments to Exhibit 3):

a.
b.
C.

d.
e.

Appendix E-1 - Participation By Disadvantaged Business Enterprises
Appendix E-3 - DBE Utilization

Subpart C - Certification Regarding Debarment, Suspension, and Other
Responsibility Matters

Appendix D — Certification Regarding Lobbying

Kansas Act Against Discrimination
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EXHIBIT 2

BG CONSULTANTS DISCOUNTED HOURLY RATES FOR 2012

POSITION

PRINCIPAL

ASSOCIATE

PROJECT ENGINEER IlI
PROJECT ENGINEER Il
PROJECT ENGINEER |

SENIOR DESIGN ENGINEER
DESIGN ENGINEER

ASSISTANT DESIGN ENGINEER*
ARCHITECT

PROJECT ARCHITECT

DESIGN ARCHITECT
ASSISTANT ARCHITECT*
TECHNICIAN II*

TECHNICIAN [I*

SENIOR CONSTRUCTION INSPECTOR*
CERTIFIED CONSTRUCTION INSPECTOR*
CONSTRUCTION INSPECTOR*
SENIOR PROJECT SURVEYOR*
PROJECT SURVEYOR*

GPS SURVEYOR*

3-MAN SURVEY CREW*

2-MAN SURVEY CREW*

CAD SYSTEM AND OPERATOR*

CLERICAL*

Note: 1) The hourly rates shown above are effective for services through December 31st of the contract year and are

subject to revision annually.

2) * For any non exempt personnel in positions marked with an asterisk (*), overtime will be billed at 1.5 times

the hourly labor billing rates shown.

STANDARD

PER HOUR
2011

$175.00
$155.00
$140.00
$130.00
$110.00
$130.00
$100.00
$80.00
$168.00
$130.00
$100.00
$80.00
$85.00
$78.00
$90.00
$75.00
$68.00
$160.00
$118.00
$98.00
$165.00
$130.00
$97.00

$50.00

DISCOUNTED

PER HOUR
2011

$123.00
$118.00
$111.00
$98.50
$90.00
$92.00
$81.00
$68.50
$118.00
$92.00
$81.00
$69.00
$76.00
$66.50
$73.00
$62.50
$56.00
$107.00
$99.00
$78.00
$137.00
$103.50
$79.00

$48.00

Special Note: "'Discounted' rates are only applicable for City Engineering Contracts
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Engineer's Opinion of Probable Project Cost
2012 WWTP Improvements - Priority 1 Headworks Improvements, Osawatomie, KS
12-1061L
September 4, 2012

ALTERNATIVE NO. 3A: NEW % inch BAR SCREEN AND NEW GRIT CHAMBER

Estimated Unit Total

Item Description Quantity Units Price Price
1 Mobilization Lump Sum $  23,500.00 $ 23,500.00
2 Clearing and Grubbing Lump Sum $ 500.00 $ 500.00
3 Bypass Piping Installation Lump Sum $ 6,500.00 $ 6,500.00
4 Bypass Pumping Operations Lump Sum $ 7,500.00 $ 7,500.00
5 Concrete Structure Modifications Lump Sum $  42,500.00 $ 42,500.00
6 Multi-Rake Mechanical Barscreen (1/4™) Lump Sum $ 108,500.00 $ 108,500.00
7 Non Potable Washwater Assembly Lump Sum $ 500000 $ 5,000.00
8 Washer Compactor Equipment Lump Sum $ 68,000.00 $ 68,000.00
9 Grit System Replacement Lump Sum $ 110,000.00 $ 110,000.00
10 New Equipment Installation Lump Sum $ 27,00000 $ 27,000.00
11 Old Equipment Demolition Lump Sum $ 12,000.00 $ 12,000.00
12 Control Upgrade and Electrical Installation Lump Sum $ 1500000 $ 15,000.00
13 New Headworks Building Lump Sum $ 175,000.00 $ 175,000.00
Construction Cost  $ 601,000.00
Contingency (10%)  $ 60,100.00
Total Construction ~ $ 661,100.00
Design Engineering  $ 72,800.00
Construction Inspection ~ $ 59,500.00
Legal, Administration and Financing  $ 19,800.00
Total Opinion of Project Cost  $ 813,200.00
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Appendix E-1
Page 1of 8
March 21, 2011

KANSAS

DEPARTMENT OF HEALTH & ENVIRONMENT
DIVISION OF ENVIRONMENT
BUREAU OF WATER

KANSAS PUBLIC WATER SUPPLY LOAN FUND
KANSAS WATER POLLUTION CONTROL REVLOVING LOAN FUND

Participation By Disadvantaged Business Enterprises Information Sheet

As a recipient of EPA SRF Capitalization Grants, the Kansas Department of Health and
Environment (KDHE) is required by 40 CFR Part 33 to seek and is encouraged to utilize small,
minority, and women-owned businesses in procurement under loan agreements associated with
those grants . Because this project will receive funding, at least in part, from KDHE through a
Kansas Public Water supply Loan Fund (KPWSLF) or a Kansas Water Pollution Control Revolving
Loan Fund (KWPCRLF) loan agreement, those requirements are applicable to the loan recipient
(municipality), engineering firm responsible for construction phase services, and prime contractor.

This information sheet explains requirements of the KPWSLF and KWPCRLF for Disadvantaged
Business Enterprises (DBE) utilization. A copy of this Information Sheet must be included within
engineering contracts for construction phase services and must be included within the contract
documents of construction specifications.

Definitions

Disadvantaged Business Enterprise - entities owned and/or controlled by socially and economically
disadvantaged individuals (as described in 42 USC 7601 and 42 USC 4370d - which includes
Women’s Business Enterprises (WBE) and Minority Business Enterprises (MBE) as defined in this
information sheet); a Small Business Enterprise (SBE); a Small Business in Rural Area (SBRA); a
Labor Surplus Area Firm (LSAF); or a Historically Underutilized Business (HUB) Zone Small
Business Concern or a concern under a successor program.

Socially disadvantaged individual — individuals who have been subjected to racial or ethnic
prejudice or cultural bias because of their identity as a member of a group without regard to their
individual qualities, and are further defined as:

Black Americans Asian Pacific Americans Indian Tribes
Hispanic Americans Native Hawaiian Organizations Women
Native Americans Historically Black Colleges and Universities

Economically disadvantaged individual - those socially disadvantaged individuals whose ability to
compete in the free enterprise system has been impaired due to diminished capital or credit
opportunities, as compared to others in the same business area who are not socially disadvantaged.

Women’s Business Enterprise (WBE) — a business concern which is at least 51% owned or
controlled by women for purposes of 42 USC 7601 of 42 USC 4370d.
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Minority Business Enterprises (MBE) - a Disadvantaged Business Enterprise other than a SBE,
SBRA, LSAF, or WBE.

KDHE Implementation Requirements for DBE Procurement Opportunities

KDHE has an objective of using an amount equal to 4.1% of the capitalization grant as awarded by
EPA to KDHE, for construction procurement performed by MBE entities and 6.9% of the
capitalization grant for WBE entities. This is referred to as a fair share objective. The loan
recipient (municipality), engineering firm responsible for construction phase services, and prime
contractor are required to adopt this same fair share objective. The fair share objective is not a
quota and EPA cannot penalize KDHE, the loan recipient, engineering firm, or the prime contractor
for not meeting MBE or WBE participation objectives.

The prime contractor and consulting engineer responsible for construction phase services are
required to make the good faith efforts and apply the administrative requirements listed below for
any subcontracts procured after May 18, 2009.

Good Faith Efforts

1. Ensure DBEs are made aware of contracting opportunities to the fullest extent practicable
through outreach and recruitment activities.

This step may include sending letters or making other personal contacts with DBEs.
DBEs should be contacted when other potential subcontractors/suppliers are contacted,
within reasonable time (i.e. minimum of fifteen days) prior to bid submission or closing
date for receipt of initial offers. Those letters or other contacts should communicate the
following:

i.  Specific description of the work to be subcontracted or supplies to be purchased,;

ii. How and where to obtain a copy of plans and specifications or other detailed
information needed to prepare a detailed price quotation;

iii. Date the quotation is due to the prime contractor;

iv. Name, address, and phone number of the person in the prime contractor’s firm
whom the prospective DBE subcontractor/supplier should contact for additional
information.

2. Make information on forthcoming opportunities available to DBEs and arrange time
frames for contracts and establish delivery schedules, where the requirements permit, in a
way that encourages and facilitates participation by DBEs in the competitive process.
This includes, whenever possible, posting solicitations for bids or proposals for a
minimum of 30 calendar days before the bid or proposal closing date.

3. Consider in the contracting process whether firms competing for large contracts could
subcontract with DBEs.
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Encourage contracting with a consortium of DBEs when a contract is too large for one of
these firms to handle individually.

Use the services and assistance of the SBA and the Minority Business Development
Agency of the Department of Commerce.

Administrative Requirements

The prime contractor/engineering firm responsible for construction phase services:

1.

Must pay its subcontractor for satisfactory performance not more than 30 days from the
prime contractor’s receipt of payment.

Must notify KDHE in writing prior to termination of a DBE subcontractor for
convenience.

Must employ the good faith efforts when soliciting a replacement subcontractor, if the
original subcontractor fails to complete work for any reason.

Shall provide EPA Form 6100-2—DBE Program Subcontractor Participation Form to all
of its DBE subcontractors. Subcontractors can submit this form to KDHE if there are any
concerns regarding the project.

Must have its DBE subcontractors complete EPA Form 6100-3—DBE Program
Subcontractor Performance Form, and submit it with the bid or proposal package.

Must complete and submit EPA Form 6100-4—DBE Program Subcontractor Utilization
Form with the bid or proposal package (use additional copies of form if needed).

Shall not discriminate on the basis of race, color, national origin or sex in the
performance of this contract. The contractor shall carry out applicable requirements of 40
CRF part 33 in the award and administration of contracts awarded under EPA financial
assistance agreements. Failure by the contractor to carry out these requirements is a
material breach of this contract which may result in the termination of this contract or
other legally available remedies.
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Finding DBE Firms

The Central Contractor Registration (CCR) maintains a database for the U.S. Federal Government
that can be searched for various DBE contractors certified by SBA. The database is located on the
web at https://www.bpn.gov/CCRSearch/Search.aspx .

The Kansas Department of Transportation Directory of Disadvantaged Business Enterprise (DBE)
can be found on the web at http://www.ksdot.org/divAdmin/DBEConstruction/dbedir.aspx.

The Minority Business Development Agency of the Department of Commerce maintains a business
locator database on the web at http://www.mbda.gov .

KDHE and the municipality are required to maintain a list of bidders that have competed for loan
fund projects. This list can be used in conjunction with the directories listed above to find DBE
firms. This list can be found on the web at http://www.kdheks.gov/pws/loan/SRFEbidlist.xIs.

DBE firms are not limited by the directories listed above. Prime contractors should use any means
necessary to locate and contact DBE firms.

In order for a DBE to participate as an MBE or WBE, that entity must be certified by one of the
following; the (1) Environmental Protection Agency (EPA), (2) Small Business Administration
(SBA), (3) US Department of Transportation, or (4) any other state or local government or private
organization certification that has standards that meet or exceed the EPA certification program.
MBE’s and WBE’s must be certified in order for procurement to count towards meeting Fair Share
Goals.

Determination of Compliance

Prime contractors must demonstrate compliance with DBE requirements in order to be deemed
responsive prior to contract award. Demonstration of compliance shall include submittal of EPA
Form 6100-3, EPA Form 6100-4, and a list of DBE subcontractors contacted and the method used
to contact them (the attached Demonstration of Compliance with DBE Good Faith Efforts
Worksheet can be used for this purpose).

Engineering firms responsible for construction phase services must demonstrate compliance with
DBE requirements prior to the construction contract award. Demonstration of compliance shall
include submittal of EPA Form 6100-3, EPA Form 6100-4, and a list of DBE subcontractors
contacted and the method used to contact them (the attached Demonstration of Compliance with
DBE Good Faith Efforts Worksheet can be used for this purpose).

The municipality is required to submit a copy of this information to KDHE as well as submit the
Applicant Assurance with Respect to Good Faith Efforts for DBE Utilization form prior to the award
of the construction contract. The municipality is also required to submit to KDHE by April 15 and
October 15 (during project construction), EPA Form 5700-52A - MBE/WBE Utilization under Federal
Grants, Cooperative Agreements, and Interagency Agreements. If MBE/WBE firms are utilized, proof

of certification must be submitted with EPA Form 5700-52A
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OMB Control No: ~ 2090-0030
Approved: 05/01/2008
Approval Expires: 01/31/2011
Environmental
Protection Agency

Disadvantaged Business Enterprise Program
DBE Subcontractor Participation Form

NAME OF SUBCONTRACTOR' PROJECT NAME
ADDRESS CONTRACT NO.
TELEPHONE NO. EMAIL ADDRESS

PRIME CONTRACTOR NAME

Please use the space below to report any concerns regarding the above EPA-funded project (e.g., reason for
termination by prime contractor, late payment, etc.).

AMOUNT
CONTRACT | ITEM OF WORK OR DESCRIPTION OF SERVICES RECEIVED FROM SUBCONTRACTOR
ITEM NO. THE PRIME CONTRACTOR WAS PAID BY PRIME
CONTRACTOR

Subcontractor Signature Title/Date

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement
with a contractor to provide services pursuant to an EPA award of financial assistance.

EPA FORM 6100-2 (DBE Subcontractor Participation Form)



OMB Control No:

Approved:
Approval Expires:
Environmental
Protection Agency
Disadvantaged Business Enterprise Program
DBE Subcontractor Performance Form
NAME OF SUBCONTRACTOR' PROJECT NAME
ADDRESS BID/PROPOSAL NO.
TELEPHONE NO. E-MAIL ADDRESS

PRIME CONTRACTOR NAME

CONTRACT ITEM OF WORK OR DESCRIPTION OF SERVICES PRICE OF WORK
ITEM NO BID TO PRIME SUBMITTED TO
) PRIME CONTRACTOR

Currently certified as an MBE or WBE under EPA’s DBE Program? Yes No

Signature of Prime Contractor Date

Print Name Title

Signature of Subcontractor Date

Print Name Title

'Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor
to provide services pursuant to an EPA award of financial assistance.

EPA FORM 6100-3 (DBE Subcontractor Performance Form)
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Environmental
Protection Agency

OMB Control No: 2090-0030
Approved: 05/01/2008
Approval Expires: 01/31/2011

Disadvantaged Business Enterprise Program
DBE Subcontractor Utilization Form

BID/PROPOSAL NO.

PROJECT NAME

NAME OF PRIME BIDDER/PROPOSER

E-MAIL ADDRESS

ADDRESS

TELEPHONE NO.

FAX NO.

The following subcontractors: will be used on this project:

COMPANY NAME, ADDRESS, PHONE TYPE OF WORK TO BE ESTIMATE | CURRENTLY
NUMBER, AND E-MAIL ADDRESS PERFORMED D DOLLAR | CERTIFIED

AMOUNT AS AN MBE
OR WBE?

I certify under penalty of perjury that the forgoing statements are true and correct. In the event of a
replacement of a subcontractor, I will adhere to the replacement requirements set forth in 40 CFR Part 33

Section 33.302(c).

Signature of Prime Contractor

Print Name

Date

Title

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor
to provide services pursuant to an EPA award of financial assistance.

EPA FORM 6100-4 (DBE Subcontractor Utilization Form)
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Demonstration of Compliance with DBE Good Faith Efforts Worksheet

Project Name 2012 WWTPImprovements,  Osawatomie, KS

KPWSLF or KWPCRLF Project No.

Prime Contract Bidder/Engineering Firm BG Consultants, Inc.
Address
Contact Person: Telephone No.

The following firms were made aware of subcontracting/supplier opportunities related to the project listed
above.

DBE Subcontractor/Supplier contacted NO subs used on this  project

Address
Contact Person: Telephone No.
Email Method used to contact (circle one): Phone Mail  Fax

Is entity also a certified as a MBE or WBE ? (if no leave blank)
MBE/WBE status certified by (circle one) EPA  SBA  Other

DBE Subcontractor/Supplier contacted

Address
Contact Person: Telephone No.
Email Method used to contact (circle one): Phone Mail  Fax

Is entity also a certified as a MBE or WBE ? (if no leave blank)
MBE/WBE status certified by (circle one) EPA  SBA  Other

DBE Subcontractor/Supplier contacted

Address
Contact Person: Telephone No.
Email Method used to contact (circle one): Phone Mail  Fax

Is entity also a certified as a MBE or WBE ? (if no leave blank)
MBE/WBE status certified by (circle one) EPA SBA  Other

DBE Subcontractor/Supplier contacted

Address
Contact Person: Telephone No.
Email Method used to contact (circle one): Phone Mail  Fax

Is entity also a certified as a MBE or WBE ? (if no leave blank)
MBE/WBE status certified by (circle one) EPA SBA  Other

Comments

Prepared By: Date:

(Use additional copies of this sheet if needed)
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Appendix E-3
March 21, 2011

Page 1 of 1
APPLICANT ASSURANCE WITH RESPECT TO
GOOD FAITH EFFORTS FOR DBE UTILIZATION
I hereby certify that with reference to KPWSLF or KWPCRF Project No. , | have
reviewed the Good Faith Efforts made by BG Consultants, INC_(consultant/contractor) in

relation to DBE utilization and find that the steps satisfy the requirements set out in
KPWSLF/KWPCRLF Participation by Disadvantaged Business Enterprises Information Sheet.

Please Check One:

____Attached is the Demonstration of Compliance with DBE Good Faith Efforts Worksheet (or
equivalent).

_X No subcontracting opportunities will be offered for this contract.

___Bidder/Engineering firm claims no DBE subcontractors exist for the type of work available for
subcontracts. | have reviewed all lists and databases identified in the KPWSLF/KWPCRLF
Participation by Disadvantaged Business Enterprises Information Sheet and used other

reasonable means to determine and locate DBE firms, and agree with this claim.

Don Cawby, City Manager
Authorized Representative of Applicant (Print / type)

Authorized Representative of Applicant (Signature) Date

City ot Osawatomie, KS
Legal Name of Applicant
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EPA Debarment and Suspension Regulations

'Enyironmenial Protection Agency

$32.295, How do I know if a trans
in which T may participaie’is
¢ transaction?

tions governing ansaction, the
appropriate ageficy officiah, or partici-
pant at theaiext higher tier Who enters
il tell

cable portions of this part.

Subpart C—Responsibiliies of Par-
ficipants Regarding Trans-
actions

DoING BUSINESS WITH OTHER PERSONS

§32.300 What must I do before I enter
into a covered transaction with an-
other person at the next lower tier?

When you enter into a covered trans-
action with another person at the next
lower tier, you must verify that the
person with whom you intend to do
business is not excluded or disqualified.
You do this by;

{(a) Checking the EPLS; or

(b) Collecting a certification from
that person if allowed by this rule; or

{¢) Adding a clause or condition to
the covered transaction with that per-
son.

§32.306 May I enter into a covered
transaction with an excluded or dis-
qualified person?

fa) You as a participant may not
enter into a covered transaction with
an excluded person, unless the EPA
grants an exception under §32.120.

{b} You may not enter into any trans-
action with a person who is disqualified
from that transaction, unless you have
obtained an exception under the dis-
qualifying statute, Executive order, or
regulation,

§32.310 What must I do if a Federal
agency excludes a person with
whom I am already doing business
in a covered transaction?

{a) You as a participant may con-
tinue covered transactions with an ex-
cluded person if the transactions were
in existence when the agency excluded
the person. However, you are not re-
guired to continue the transactions,

Subpart C
Page 1 of 4

§32.325

“ and you may consider termination.

You should make a decision about
whether to terminate and the type of
termination action, if any, only after a
thorough review to ensure that the ac-
tion is proper and appropriate.

(b} You may not renew or extend cov-
ered transactions (other than no-cost
time extensions) with any excluded
person, untess the EPA grants an ex-
ception under §32.120.

§32.8315 May I use the services of an
excluded person as a principal
under a covered transaction?

(a) You as a participant may con-
tinue to use the services of an excluded
person as a principal under a covered
transaction if you were using the serv-
ices of that person in the transaction
before the person was excluded. How-
ever, you are not required to continue
using that person's services as a prin-
cipal. You should make a decision
about whether to discontinue that per-
son's services only after a thorough re-
view to ensure that the action is proper

‘and appropriate.

{b) You may not begin to use the
services of an excluded person as a
principal under a covered transaction
unless the EPA grants an exception
under §32.120.

§32.320 Must I verify that principals
of my covered transactions are eli-
gible to participate?

Yes, you as a participant are respon-
sible for determining whether any of
your principals of your covered trans-
actions is excluded or disqualified from
participating in the transaction. You
may decide the method and frequency
by which you do so. You may, but you
are not required to, check the EPLS.

§32.325 What happens if I do business
with an excluded person in a cov-
ered transaction?

If as a participant you knowingly do
business with an excluded person, we
may disallow costs, annul or terminate
the transaction, issue a stop work
order, debar or suspend you, or take
other remedies as appropriate.
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EPA Debarment and Suspension Regulations

§32.330

§32.330 What requirements must I
pass down to persons at lower tiers
with whom I intend to do business?

Before entering into a covered trans-
action with a participant at the next
lower tier, you must require that par-
ticipant to—

(a) Comply with this subpart as a
condition of participation in the trans-
action. You may do so using any meth-
od(s), unless §32.440 requires you to use
specific metheds.

(b) Pass the requirement to comply
with this subpart to each person with
whom the participant enters into a
covered transaction at the next lower
tier.

DISCLOSING INFORMATION—PRIMARY
TIER PARTICIPANTS

§82.235 What information must I pro-
vide before entering into a covered
transaction with the EPA?

Before you enter into a covered
transaction at the primary tier, you as
the participant must notify the EPA
office that is entering into the trans-
action with you, if you know that you
or any of the principals for that cov-
ered transaction:

(a) Are presently excluded or dis-
qualified;

{b} Have been convicted within the
preceding three years of any of the of-
fenses listed in §32.800{a} or had a civil
judgment rendered against you for one
of those offenses within that time pe-
riod;

{¢) Are presently indicted for or oth-
erwise criminally or civilly charged by
a governmental entity (Federal, State
or local) with commission of any of the
offenses listed in §32.800(a); or

(d) Bave had one or more public
transactions {Federal, State, or local)
terminated within the preceding three
years for cause or default.

§32.340 If I disclose unfavorable infor-
mation required under §32.335, will
1 be prevented from participating
in the transaction?

As a primary tier participant, your
disclosure of unfavorable informatien
about yourself or a principal under
§32.335 will not necessarily cause us to
deny your participation in the covered
transaction. We will consider the infor-
mation when we determine whether to

Subpart C
Page 2 of 4

40 CFR Ch. I (7-1-06 Edilion)

enter into the covered transaction. We
also will consider any additional infor-
mation or explanation that you elect
to submit with the disclosed informa-
tion.

§32.345 What happens if I fail to dis-
close information required under
§32.3357

If we later determine that you failed
to disclose information under §32.335
that you knew at the time you entered
into the covered transaction, we may--—

(a) Terminate the transaction for
material failure to comply with the
terms and conditions of the trans-
action; or

(b} Pursue any other avaiiablie rem-
edies, including suspension and debar-
ment.

§32.350 What must I do if I learn of in-
formation required under §32.335
after entering into a covered trans-
action with the EPA?

At any time after you enter into a
covered transaction, you must give im-
mediate written notice to the EPA of-
fice with which you entered into the
transaction if you learn either that—

{a) You failed to disclose information
earlier, as required by §32.335: or

{b} Due to changed circumstances,
yvou or any of the principals for the
transaction now meet any of the cri-
teria in §32,333.

DISCLOSING INFORMATION—LOWER TIER
PARTICIPANTS

$32,356 What information must I pro-

" vide to a higher tier participant be-

fore entering into a covered trans-
action with that participant?

Before you enter into a covered
transaction with a person at the next
higher tier, you as a lower tier partici-
pant must notify that person if you
know that you or any of the principals
are presently excluded or disqualified.

§382.360 What happens if I fail to dis-
close the information required
under § 32,3557

If we later determine that you failed
to tell the person at the higher tier
that you were excluded or disqualified
at the time you entered into the cov-
ered transaction with that person, we

418
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EPA Debarment and Suspension Regulations

Environmental Protection Agency

may pursue any available remedies, in-
cluding suspension and debarment.

§32.365 What must I do if I Jearn of in-
formation required under §32.355
after entering into a covered trans-
action with a higher tier partici-
pant?

At any time after you enter into a
jower tier covered transaction with a
person at a higher tier, you must pro-
vide immediate written notice to that
person if you learn either that

{a} You falled to disclose information
earlier, as required by §32.355; or

{b} Due to changed circumstances,
you or any of the principals for the
transaction now meet any of the cri-
teria in §32.355.

Rubpart D—Responsibilities of EPA
Officials Regarding Transaciiops

400 May I enter into a transdetion
%ith an excluded or disquAlified

ay not enter info any trans-
3 i& disqualified

qualification,

§32.405 May I exjf
transaction wij i
principal of jhe\transaction is ex-
cluded?

that a prin-
xcluded, un-
less vou ktion under

§32.120.

§32.410 May I approve a palNicipant's
use of the services of an gxcluded

agepicy official may not approve a yar-
Apant’s use of an excluded persom\as
a principal under that transaction, ux-
éss you obtain an exception unde

Subpart C
Page 3 of 4

§32.425

$32.415 What must I do if a Federa
agency excludes the participant o
a principal after I enter into a cop-
gred transaction?

(a\ You as an agency official mgay
contthue covered transactions withf an
excluded person, or under which aif ex-
cluded\ person is a principal, iff the
transadrions were in existence jwhen
the perjon was excluded. You are not
required\to continue the transgctions,
however,\and you may considef termi-
nation. You should make a fdecision
about whédther to terminatefand the
type of terfpination action, iffany, only
after a thodpugh review to gnsure that
the action is\proper. j

(1) You may not renew orfextend cov-
ered transactyons (other ghan no-cost
time extensidps) with gny excluded
person, or unddy which arf excluded per-
son is a principgl, unlesg you obtain an
exception under§ 32.120,

§32.420 May I dpprofe a transaction
with an exclided or disgualified
person at a lower gier?

If a trapsaction affa lower tier is sub-
ject to your approvi], you as an agency
official may not apprpve—

{a} A covered trjnsaction with a per-
son who is currghtly\excluded, unless
you obtain an egceptign under §32,120;
or

(b} A transaction with a person who
is disqualifiedf from thdf transaction,
unless you objain a waivey or exception
under the stgtute, Execufive order, or
regulation that is the basi§ for the per-
son's disqualification.

§32.425 hen do I check o see if a
persoyl is excluded or disqualified?

As anf agency official, ypu must
check t¢ see if a person is exdluded or
disqualffied before you—

(a) Enter into a primary tier fovered
transgction;

(b} fApprove a principal in a prgmary
tier fovered transaction;

(¢} Approve a lower tier participant if
aggncy approval of the lower tier ‘par-
tigipant is required; or

{d) Approve a principal in connection

ith a lower tier transaction if agenty
&pproval of the principal is required.

419
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EPA Debarment and Suspension Regulations

Subpart C
Page 4 of 4
o Y Waste Water Project Number
LY 4

C20

United States Environmental Protection Agency
Washington, DC 20460

Certification Regarding
Debarment, Suspension, and Other Responsibility Matters

The prospective participant certifies to the best of its knowledge and belief that it and its principals:

(a) Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from
covered transactions by any Federal department or agency.

(b) Have not within a three year period preceding this proposal been convicted of or had a civil judgement rendered
against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or
performing a public (Federal, State, or local) transaction or contract under a public transaction; violation of Federal or
State antitrust statutes or commission of embezzlement, theft, forgery, falsification or destruction of records, making
false statements, or receiving stolen property;

(c) Are not presently indicted for or otherwise criminally or civilly charged by a government entity (Federal, State, or local)
with commission of any of the offenses enumerated in paragraph (1)(b) of this certification; and

(d) Have not within a three-year period preceding this application/proposal had one or more public transactions (Federal,
State, or local) terminated for cause or default.

| understand that a false statement on this certification may be grounds for rejection of this proposal or termination of the
award. In addition, under 18 USC Sec. 1001, a false statement may result in a fine of up to $10,000 or imprisonment for
up to 5 years, or both.

BG Consultants, Inc., Brian  Kingsley, Vice President
Typed Name & Title of Authorized Representative

Signature of Authorized Representative Date

|:| | am unable to certify to the above statements. My explanation is attached.

EPA Form 5700-49 (11-88)

This form has been adopted for use as a Kansas Water Pollution Control Revolving Fund document

119


briank
Typewritten Text
BG Consultants, Inc., Brian Kingsley, Vice President


Appendix D

I‘,;EPA United States
Y 4 ™™ Environmental Protection Agency

EPA Project Control Number

CERTIFICATION REGARDING LOBBYING

CERTIFICATION FOR CONTRACTS, GRANTS,
LOANS AND COOPERATIVE AGREEMENTS

The undersigned certifies, to the best of his or her knowiedge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or empioyee of Congress, or
an employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or cooperative
agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid o
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-LLL,
“Disclosure Form to Repott Lobbying,” in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the
" award documents for ali sub-awards at all tiers (including sub-contracts, sub-grants, and
- contracts under grants, loans, and cooperative agreements) and that all sub-reciplents
shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this
fransaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by section 1352, title 31 U.S. Code. Any person who fails
to fite the required certification shall be subject to a civil penaity of not less than $10,000 and not
more than $400,000 for each such failure.

Brian  Kingsley, Vice President
Typed Name & Title of Authorized Representative

Signature and Date of Authorized Representative

EPA Form B600-06 (Rev. 06/2008) Previous editions are obsolete.
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KANSAS ACT AGAINST DISCRIMINATION

CONTRACT PROVISIONS OF KANSAS STATUTES ANNOTATED

(K.S.A.) 44-1030 - State and Local Government contracts; Mandatory Provisions

@) Except as provided by subsection (c), every contractor for or on behalf of the State and any
county or municipality or other political subdivision of the State, or any agency of or authority created by
any of the foregoing, for the construction, alteration, or repair of any public building or public work or for
the acquisition of materials, equipment, supplies, or services shall contain provisions by which the
contractor agrees that:

)

()

©)

(4)

®)

The contractor shall observe the provisions of the Kansas Act Against Discrimination and
shall not discriminate against any person in the performance of work under the present
contract because of race, religion, color, sex, disability, national origin, or ancestry;

In all solicitations or advertisements for employees, the contractor shall include the
phrase “equal opportunity employer” or a similar phrase to be approved by the
Commission;

If the contractor fails to comply with the manner in which the contractor reports to the
Commission in accordance with the provisions of K.S.A.44-1031 and amendments
thereto, the contractor shall be deemed to have breached the present contract and it may
be cancelled, terminated, or suspended, in whole or in part, by the contracting agency;

If the contractor is found guilty of a violation of the Kansas Act Against Discrimination
under a decision or order of the Commission which has become final, the contractor shall
be deemed to have breached the present contract and it may be cancelled, terminated or
suspended, in whole, or in part, by the contracting agency;

The contractor shall include the provisions of subsections (a)(1) through (4) in every
subcontract or purchase order so that such provisions will be binding upon such
subcontractor or vendor.

(b) The Kansas Human Rights Commission shall not be prevented hereby from requiring reports of
contractors found to be not in compliance with the Kansas Act Against Discrimination.

(©) The provisions of this section shall not apply to a contract entered into by a contractor:

(1) Who employs fewer than four employees during the term of such contract; or

(2) Whose contracts with the governmental entity letting such contract cumulatively total $5,000
or less during the fiscal year of such governmental entity.

121



STATE OF KANSAS
ACT AGAINST DISCRIMINATION
CONTRACT PROVISION CERTIFICATION FORM

During the performance of this contract, the contractor agrees as follows:

)

)

©)

(4)

Q)

The contractor shall observe the provisions of the Kansas Act Against Discrimination and
shall not discriminate against any person in the performance of work under the present
contract because of race, religion, color, sex, disability, national origin, or ancestry;

In all solicitations or advertisements for employees, the contractor shall include the
phrase “equal opportunity employer” or a similar phrase to be approved by the
Commission;

If the contractor fails to comply with the manner in which the contractor reports to the
Commission in accordance with the provisions of K.S.A.44-1031 and amendments
thereto, the contractor shall be deemed to have breached the present contract and it may
be cancelled, terminated, or suspended, in whole or in part, by the contracting agency;

If the contractor is found guilty of a violation of the Kansas Act Against Discrimination
under a decision or order of the Commission which has become final, the contractor shall
be deemed to have breached the present contract and it may be cancelled, terminated or
suspended, in whole, or in part, by the contracting agency;

The contractor shall include the provisions of (1) through (4) in every applicable
subcontract or purchase order so that such provisions will be binding upon such
subcontractor or vendor.

PROJECT/CONTRACT NAME AND NO.

CONTRACTOR’S

MUNICIPALITY Osawatomie, — KS SIGNATURE

TITLE VIice President

KDHE PROJECT NO.

DATE
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Past-Current-Proposed Sewer Loans

2010-2029

2008A

Beginning Balance $3,520,000.00

Payments
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2029

Principal Balance

End of 2029

S 192,400.00

192,870.00
192,250.00
192,585.00
193,830.00
192,940.00
193,005.00
193,980.00
192,820.00
193,615.00
193,275.00
193,845.00
193,280.00
192,625.00
193,880.00
193,955.00
192,895.00
193,745.00
193,415.00
192,950.00

$2,430,000.00 $

SRF 1314

$ 616,020.46

$ 100,128.96

100,128.96
50,064.48

SRF 1395

$1,284,420.42

$  150,584.50

150,584.50
75,292.25

*Balance is double counted. Subtracted from Beginning Balance Total

2012A Refi*

New Loan

New Loan

$ 115,914.75

241,271.48
241,271.50
241,271.48
241,271.47
144,659.82
144,659.83
144,659.81

$

21,399.87 S

20,380.83
20,380.83
79,055.83
79,055.83
79,055.83
79,055.83
79,055.83
79,055.83
79,055.83
79,055.83
79,055.83
79,055.83
79,055.83
79,055.83

7,518.75
15,037.50
15,037.50
15,037.50
15,037.50
15,037.50
61,030.67
61,030.67
61,030.67
61,030.67
61,030.67
61,030.67
61,030.67
61,030.67
61,030.67
30,515.33

Total

$1,410,618.72 S 815,233.00 $ 501,250.00 $6,736,923.88

$ 443,113.46

443,583.46
433,521.48
433,856.48
464,020.12
469,629.81
469,694.80
432,733.15
431,573.16
432,368.14
333,361.50
333,931.50
333,366.50
332,711.50
333,966.50
334,041.50
332,981.50
333,831.50
333,501.50
223,465.33

$2,430,000.00
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Sewer Loan Projections
Portion of 2012A for SRF Loan 1314

2012
2013

2014

2015

2016

Interest

$ 43,802.69 S 2,744.49

Date Payment  Principal
1-Sep 1

1-Mar 2 -
1-Sep 3 89,254.25
1-Mar 4 -
1-Sep 5 91,039.34
1-Mar 6 -
1-Sep 7 92,860.12
1-Mar 8 -
1-Sep 9 94,717.32

3,678.71
3,678.71
2,786.17
2,786.17
1,875.77
1,875.77

947.17

947.17

Total

$ 46,547.18
3,678.71
92,932.96
2,786.17
93,825.51
1,875.77
94,735.89
947.17
95,664.49

Beginning Balance

Annual

$ 46,547.18 $
96,611.67
96,611.68
96,611.66

96,611.66

411,673.72

Balance

367,871.03
367,871.03
278,616.78
278,616.78
187,577.44
187,577.44

94,717.32

94,717.32
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Sewer Loan Projections
Portion of 2012A for SRF Loan 1395

2012
2013

2014

2015

2016

2017

2018

2019

Interest

$ 62,707.94 S 6,659.63

Date Payment  Principal
1-Sep 1

1-Mar 2

1-Sep 3 125,935.07
1-Mar 4

1-Sep 5 128,453.78
1-Mar 6

1-Sep 7 131,022.86
1-Mar 8

1-Sep 9 133,643.31
1-Mar 10

1-Sep 11 136,316.18
1-Mar 12

1-Sep 13 139,042.51
1-Mar 14

1-Sep 15 141,823.35

9,362.37
9,362.37
8,103.02
8,103.02
6,818.48
6,818.48
5,508.25
5,508.25
4,171.82
4,171.82
2,808.66
2,808.66
1,418.23
1,418.23

Total

$ 69,367.57
9,362.37
135,297.44
8,103.02
136,556.80
6,818.48
137,841.34
5,508.25
139,151.56
4,171.82
140,488.00
2,808.66
141,851.17
1,418.23
143,241.58

Beginning Balance

Annual

$ 69,367.57 S

144,659.81

144,659.82

144,659.82

144,659.81

144,659.82

144,659.83

144,659.81

$998,945.00
Balance

936,237.06
936,237.06
810,301.99
810,301.99
681,848.21
681,848.21
550,825.35
550,825.35
417,182.04
417,182.04
280,865.86
280,865.86
141,823.35
141,823.35
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Sewer Loan Projections
New Loan 1 - Headworks

2015

2016

2017

2018

2019

2020

2021

2022

2023

2024

2025

2026

2027

2028

Years |Interest Rate Service Fee  Gross Rate
15 2.500% 0.250% 2.750%
Payment Principal Interest Service Fee Total

1 $ 10,190.41 S 1,019.04 S 11,209.45
2 10,190.41 1,019.04 10,190.41
3 10,190.41 1,019.04 10,190.41
4 10,190.41 1,019.04 10,190.41
5 10,190.41 1,019.04 10,190.41
6 10,190.41 1,019.04 10,190.41
7 S 29,337.50 10,190.41 1,019.04 39,527.92
8 29,704.22 9,823.69 982.37 39,527.92
9 30,075.52 9,452.39 945.24 39,527.92
10 30,451.47 9,076.45 907.64 39,527.92
11 30,832.11 8,695.80 869.58 39,527.92
12 31,217.51 8,310.40 831.04 39,527.92
13 31,607.73 7,920.18 792.02 39,527.92
14 32,002.83 7,525.09 752.51 39,527.92
15 32,402.86 7,125.05 712.51 39,527.92
16 32,807.90 6,720.02 672.00 39,527.92
17 33,218.00 6,309.92 630.99 39,527.92
18 33,633.22 5,894.69 589.47 39,527.92
19 34,053.64 5,474.28 547.43 39,527.92
20 34,479.31 5,048.61 504.86 39,527.92
21 34,910.30 4,617.61 461.76 39,527.92
22 35,346.68 4,181.24 418.12 39,527.92
23 35,788.51 3,739.40 373.94 39,527.92
24 36,235.87 3,292.05 329.20 39,527.92
25 36,688.82 2,839.10 283.91 39,527.92
26 37,147.43 2,380.49 238.05 39,527.92
27 37,611.77 1,916.14 191.61 39,527.92
28 38,081.92 1,446.00 144.60 39,527.92
29 38,557.94 969.97 97.00 39,527.92
30 39,039.92 488.00 48.80 39,527.92

Principal
Orig. Fee
Total

Annual

21,399.87

20,380.83

20,380.83

79,055.83

79,055.83

79,055.83

79,055.83

79,055.83

79,055.83

79,055.83

79,055.83

79,055.83

79,055.83

79,055.83

79,055.83

$ 813,200.00

2,033.00

$ 815,233.00

Balance

815,233.00
815,233.00
815,233.00
815,233.00
815,233.00
815,233.00
785,895.50
756,191.28
726,115.75
695,664.28
664,832.17
633,614.66
602,006.92
570,004.10
537,601.23
504,793.33
471,575.33
437,942.11
403,888.47
369,409.16
334,498.86
299,152.18
263,363.66
227,127.79
190,438.98
153,291.55
115,679.78

77,597.86

39,039.92
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Sewer Loan Projections
New Loan 2 - Sludge Press & Optimization

2015

2016

2017

2018

2019

2020

2021

2022

2023

2024

2025

2026

2027

2028

2029

Years |Interest Rate Service Fee  Gross Rate
15 3.000% 0.250% 3.250%
Payment Principal Interest Service Fee Total

1 S 7,51875 S 626.56 7,518.75
2 7,518.75 626.56 7,518.75
3 7,518.75 626.56 7,518.75
4 7,518.75 626.56 7,518.75
5 7,518.75 626.56 7,518.75
6 7,518.75 626.56 7,518.75
7 7,518.75 626.56 7,518.75
8 7,518.75 626.56 7,518.75
9 7,518.75 626.56 7,518.75
10 7,518.75 626.56 7,518.75
11 7,518.75 626.56 7,518.75
12 S 22,996.58 7,518.75 626.56 30,515.33
13 23,341.53 7,173.80 597.82 30,515.33
14 23,691.65 6,823.68 568.64 30,515.33
15 24,047.03 6,468.30 539.03 30,515.33
16 24,407.74 6,107.60 508.97 30,515.33
17 24,773.85 5,741.48 478.46 30,515.33
18 25,145.46 5,369.87 447.49 30,515.33
19 25,522.64 4,992.69 416.06 30,515.33
20 25,905.48 4,609.85 384.15 30,515.33
21 26,294.06 4,221.27 351.77 30,515.33
22 26,688.47 3,826.86 318.90 30,515.33
23 27,088.80 3,426.53 285.54 30,515.33
24 27,495.13 3,020.20 251.68 30,515.33
25 27,907.56 2,607.77 217.31 30,515.33
26 28,326.17 2,189.16 182.43 30,515.33
27 28,751.07 1,764.27 147.02 30,515.33
28 29,182.33 1,333.00 111.08 30,515.33
29 29,620.07 895.27 74.61 30,515.33
30 30,064.37 450.97 37.58 30,515.33

Principal
Orig. Fee
Total

Annual

7,518.75 S

15,037.50

15,037.50

15,037.50

15,037.50

15,037.50

61,030.67

61,030.67

61,030.67

61,030.67

61,030.67

61,030.67

61,030.67

61,030.67

61,030.67
30,515.33

$ 500,000.00

1,250.00

$ 501,250.00

Balance

501,250.00
501,250.00
501,250.00
501,250.00
501,250.00
501,250.00
501,250.00
501,250.00
501,250.00
501,250.00
501,250.00
478,253.42
454,911.88
431,220.23
407,173.20
382,765.47
357,991.61
332,846.16
307,323.51
281,418.03
255,123.97
228,435.50
201,346.70
173,851.56
145,944.00
117,617.83

88,866.77

59,684.43

30,064.37
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PROPOSED

CODE

LAST

REE. ORD. # | DESCRIPTION PREVIOUS FEE(S) CHANGED CURRENT FEE
SEWER SERVICE CHARGES
Ord 3481 |lInside City Limits
Volume charge based on metered water used during precedin
December &%anuary oP ’ 12-Nov-99
User charge $1.55 14-Dec-06 $2.33 per month
Net capital charge $14.50 " $21.75 per month
Minimum monthly charge (user charge + net capital charge) $16.05 " $24.08 per month/housing unit
Volume charge per 100 gallons of metered water $0.24 per 100 gallons 9-Feb-12 $.28 per 100 gallons
Outside City limits 14-Dec-06 50% over rates listed above
Service to the State Hospital
User charge $2.33 per month 14-Dec-06 $2.33 per month
Net capital charge $8,930.06 per month " $8,930.06 per month
Minimum monthly charge (user charge + net capital charge) $8,932.39 per month " $8,932.39 per month
Volume charge per 100 gallons of metered water $0.24 per 100 gallons 9-Feb-12 $.28 per 100 gallons
Extra Strength Sewage Surcharge No charge 28-Jul-05 S_\/356>8)0+0§61272£$(§§6§5(0I§]0 >
BOD $0.2364 per pound
Suspended Solids $0.1734 per pound
Ord 3496 |Service Connection 13-Dec-07
connection within existing districts $250.00 $350.00
reconnection $50.00 $50.00
Ord 3457 Amortization Assgssment fee - outside the bounds of an assessed $1.000.00 14-May-98 $1.000.00
improvement district
Private system inspection & permit fee - does not include regular
plumbing permit %e P ’ 28-Jul-05 $50.00
2012 Fee Schedule 9/24/2012
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Water & Sewer Rate Comparisons

Current Current Proposed Proposed
Gardner Paola Spring Hill Baldwin Eudora Oz - Res Oz - Com Oz - Res Oz - Com
Water
Customer Charge S 10.40 14.00 | $ 8.00 6.50 13.21 | $ 13.00 $ 18.25
min included 1,500 1,500
Charge / 100 gal S 0.465 0.500 | S 0.725 1.007 0.507 | S 0.400 S 0.400
other tiers 40,000/5.38 15,000/$.34  15,000/5.34 No changes
65,000/$.30
Bill w/ 3500 gal S 26.68 31.50| S 33.38 41.73 3096 | S 21.00 S 26.25
Sewer
Customer Charge S 10.20 2294 | S 24.15 16.00 2093 | $ 24.08 S 24.08 | S 24.08 S 24.08
min included 2,000.00
Charge / 1000 gal S 6.50 290 | S 7.75 5.15 394 |S 240 S 2401 S 280 S 2.80
Bill w/ 3000 gal S 29.70 3164 |5 31.90 31.45 32.75|S 31.28 S 31.28| S 32.48 32.48
Combined S 56.38 63.14 S 65.28 73.18 63.71 S 52.28 § 57.53 § 53.48 § 58.73
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Clt O (?sawatomle City Hall
439 Main Street ® PO Box 37

0 mle Osawatomie, KS 66064

Phone: (913)755-2146

WWw. osawatomleks. org Fax: (913)755-4164
STAFF AGENDA MEMORANDUM

DATE OF MEETING: September 27,2012
AGENDA ITEM: RICE Contract
PRESENTER: Don Cawby, City Manager

ISSUE SUMMARY: On July 12, you authorized me to move ahead with negotiating a contract
with the lowest of two bidders on the RICE compliance work at the power plant. The
negotiations were to verify the scope of work, warranty issue and other related issues.

The low bidder was Exline, Inc. from Salina, Kansas. Exline performed the conversion on the
units at the Ottawa power plant. Exline warranties their products and work for one year from
the date of installation. DCI, the producer of the actual converter, warranties their produce for
three years or 8,000 hours, whichever comes first.

We have completed this negotiation and have a final contract of $242,036 for the installation of
catalytic converters on the City’s three generators. The bid also includes a performance bond
for the project.

Originally we had set aside $300,000 to perform the work. Based upon the bids, | reduced the
budgeted amount to $260,000 in the revised 2012 budget.

The City Attorney and | have extensively reviewed the contract and believe it to be a good
contract for the City.

COUNCIL ACTION NEEDED: Review and discuss the contract.

STAFF RECOMMENDATION TO COUNCIL: Authorize the Mayor to approve the contract with
Exline, Inc. for the RIC conversion of our generating units.

2012-09-27 SAM RICE Contract.docx
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CONTRACT AGREEMENT

Agreement made, effective as of September 27, 2012, by and between, The City of Osawatomie,
Kansas, A Municipal Corporation, of 439 Main, Osawatomie, Miami County, Kansas, hereinafter referred to
as CITY, and Exline, Inc., of 3256 E. Country Club Road, Salina, Saline County, Kansas hereinafter referred
to as CONTRACTOR.

In consideration of the terms and covenants of this agreement, and other valuable consideration, the
receipt of which is acknowledged, the parties agree as follows:

Section 1. Contractor. CONTRACTOR is a corporation organized and existing under the
laws of the State of Kansas, with its principal office at 3256 E. Country Club Road, Salina, Kansas.

Section 2. Scope of Work. The labor and materials to be furnished and the work to be done
by CONTRACTOR are set forth in Exhibit I, attached hereto and incorporated herein by reference.

Section 3. Performance of Work.

3.1 CONTRACTOR shall furnish all supervision, materials, supplies, tools, and equipment,
except as otherwise provided in this agreement, and perform all labor required for the completion of the
above-described work in accordance with all provisions of the specifications, plans, and addenda, all of which
are hereby made a part of this agreement, and to the satisfaction of CITY.

Section 4. Compliance.

4.1 All Work shall be performed in compliance with all applicable federal, state and local laws,
orders, codes, rules and regulation.

4.2 The CONTRACTOR will be supplied with copies of all permits, clearances, releases,
certificates and special conditions, including but not limited to those related to environmental matters (herein
referred to collectively as Permits), obtained by CITY to perform the Work. Copies of any additional Permits
acquired by the CONTRACTOR to perform the Work shall be supplied to CITY. The CONTRACTOR shall
comply with all conditions within each Permit.

4.3 The CONTRACTOR will ensure that all CONTRACTOR personnel have received all
training required by applicable federal, state and local laws, orders, codes, rules and regulations relevant to
accomplishment of the Work. Training on implementation of any additional environmental mitigation
measures appropriate for the Work will be specified by CITY before commencement of the Work.

44 CONTRACTOR shall fully reimburse CITY for any and all costs, losses and/or expenses, of
whatever kind or type that CITY may incur as the result of CONTRACTOR’s failure to fully comply with
and fulfill any of the provisions of this Section 4.

Section 5. Consideration.

51 CITY shall pay CONTRACTOR for the Work performed and all materials supplied by
CONTRACTOR hereunder in the amount and manner provided in Exhibit I.

5.2 Exhibit | shall cover and include all the considerations to be received by CONTRACTOR
from CITY for the performance of the Work described in Exhibit I, and shall cover and include all overhead,
superintendents, labor, use of equipment furnished, and all other cost and expense incurred by
CONTRACTOR in the performance of said Work.
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5.3 CONTRACTOR shall pay promptly all indebtedness for equipment, materials, supplies and
labor used in the Work. CONTRACTOR shall not permit any lien or charge to attach to the result produced
by the Work or the premises upon which the Work is being performed; but if any shall so attach,
CONTRACTOR promptly shall remedy all damage and pay every expense incidental thereto.
CONTRACTOR shall hold CITY and its Affiliates free and harmless from all claims, losses, (including
reasonable attorney’s fees), and liabilities resulting from CONTRACTOR’s failure to pay any such charges
or to discharge any mechanics’ and material men’s liens or similar charges.

5.4 No payment made by CITY hereunder shall be deemed to constitute an admission by CITY
that the charges covered thereby are correct under the terms of the Agreement. CITY reserves the right to
dispute the amount or type of any such charge in good faith. Any such dispute, and the withholding of any
disputed amount by CITY, shall not constitute a default by CITY under this Agreement.

55 Nothing contained herein shall preclude the parties, by means of mutually agreed upon
written amendments to this Agreement, from permanently altering in whole or in part the Labor and
Equipment Rate Schedule and/or Unit Price Lists contained in Exhibit Il hereof.

Section 6. State and Local Taxes.

6.1 CONTRACTOR shall be responsible for payment of all applicable state and local taxes
resulting from all Work performed or materials supplied by CONTRACTOR (including its subcontractors)
under this Agreement. It is the responsibility of CONTRACTOR to familiarize itself with all applicable state
and local taxes and to observe and comply with all state and local laws, ordinances, regulations, orders and
decrees that relate thereto, including the filing of all applicable state and local tax returns. In addition, it is the
responsibility of CONTRACTOR to be familiar with all state and local tax exemptions for which the Work
qualifies and to avail itself of the exemption. The prices, sums, rates and other charges set forth in Exhibit 11
shall cover and include all such taxes, including, but not limited to, sales and use taxes. If the Work covered
under the Agreement is taxable for sales or use tax purposes, the tax must be separately stated on the invoice,
together with the state and/or local jurisdiction for which same is collected. If the tax cannot be separately
stated because it is included in the prices, sums, rates, and other charges, the invoice must clearly state that
any applicable sales or use tax is included in the invoiced amount, and must furthermore, without limiting the
foregoing, set forth the state and/or local jurisdictions for which CONTRACTOR has paid such taxes.

6.2 CONTRACTOR shall indemnify, defend and hold harmless CITY, CITYs officers, agents,
employees and Affiliates against any such claim or liability arising out of compliance with, or violation of,
any such state and local tax laws, ordinances, regulations, orders or decrees, whether by CONTRACTOR or
its subcontractors. In the event CITY is assessed sales or use tax by any state or local jurisdiction for Work
performed or materials supplied by CONTRACTOR under this Agreement, CONTRACTOR agrees to
reimburse CITY for the total amount of tax, interest and penalty so assessed and paid.

Section 7. Indemnification.

7.1 CONTRACTOR shall release, indemnify, protect, defend and save harmless CITY, its
officers, agents, employees and Affiliates from and against any and all loss of life or property or injury or
damage to person, the environment or the property of any person, firm, or corporation, including the parties
hereto and their respective affiliates, officers, agents, and employees, caused by or arising directly or
indirectly out of the performance of any of the Work covered by this Agreement.

7.2 CONTRACTOR shall protect CITY, its officers, agents, employees and Affiliates from all
claims resulting from damage to facilities of other parties whether or not such facilities are indicated on plans
or marked in the field.

7.3 Neither party will be liable to the other in contract, tort, or on any other basis, for any
consequential damages of any nature, including, but not limited to, lost profits or revenues, loss of customer
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goodwill, business interruption costs, overhead costs, costs of capital, or loss of use of money. Consequential
damage also includes attorneys’ fees, except as otherwise specifically provided for, in this Agreement.

7.4 CONTRACTOR at all times shall comply with all of CITY’s safety regulations as well as
federal, state, and local laws, ordinances, regulations, orders, decrees and permits in any manner affecting the
conduct of the Work, including applicable state and federal social security and worker’s compensation laws,
rules, and regulations, and shall indemnify, defend and save harmless CITY, its Affiliates, its officers, agents,
and employees against any claim or liability arising out of compliance with, or based on the violation of, any
such laws, ordinances, regulations, orders, decrees or permits, whether by itself, its employees or
subcontractors.

75 Should any part of the Work be subcontracted by CONTRACTOR, it shall be the
responsibility of CONTRACTOR to obtain from each subcontractor an agreement to indemnify CITY
incorporating all terms of this Section 7.

7.6 Nothing contained within the terms of this Section 7 is intended to impose upon
CONTRACTOR liability for the actions of CITY or for the actions of third parties, other than those parties
specifically set forth elsewhere in this Section 7.

Section 8. Insurance. CONTRACTOR shall furnish certificates of insurance coverage as
follows in the following or minimum legal limits, whichever is greater naming CITY as an additional named
insured, giving to CITY a thirty (30) day notice of cancellation noted on the certificate of insurance and
providing to CITY a waiver of subrogation of any claims for which payment is made under the policy: (a)
workers’ compensation - legal limits or, otherwise in location where the State of Kansas provides insurance,
evidence that CONTRACTOR is in good standing; ( b) comprehensive general liability insurance -
bodily injury in the amount of One Million Dollars ($1,000,000.00) for each person: bodily injury in the
amount of One Million Dollars ($1,000,000.00) for each accident; property damage (including blasting,
collapse, and underground coverage) in the amount of One Million Dollars ($1,000,000.00) for each
occurrence; (c) automobile liability insurance - bodily injury in the amount of One Million Dollars
($1,000,000.00) for each person; bodily injury in the amount of One Million Dollars ($1,000,000.00) for each
accident; property damage in the amount of One Million Dollars ($1,000,000.00) for each occurrence; (d)
certificates evidencing the insurance coverage required by this agreement must be furnished in duplicate
before performing any work at the construction site and shall provide that thirty (30) days written notice will
be given CITY, prior to any change or cancellation; and (e) if any work to be performed under this agreement
is further sublet, CONTRACTOR will be required to arrange for insurances as provided in this agreement.

Section 9. Changes, Extra Work.

9.1 Extra services shall not be performed, nor shall the Scope of Work be increased or
decreased, unless expressly authorized by CITY in writing and agreed to by CONTRACTOR based upon
Exhibit 11 of this Agreement. The reasonable cost of studies and analyses authorized by CITY to determine
scope changes shall be reimbursable to CONTRACTOR, and added to the cost of the Agreement.

9.2 Authorized/approved services will be paid in accordance with the most current rates and
compensation schedules attached as Exhibit Il of this Agreement.

Section 10. Assignment and Subcontracting.

10.1 CONTRACTOR shall not assign this Agreement or subcontract any of the Work without the
written consent of CITY, and any such assignment or subcontracting of any such Work without such consent
shall be null and void. CITY’s consent to subcontracting or assignment, if granted, shall not relieve
CONTRACTOR of any of its liabilities and responsibilities hereunder. CITY shall have the right to approve
or disapprove the specific subcontractor as well as the right to subcontract in general. Each approved
subcontract shall contain provisions which specifically bind the subcontractor to the applicable terms and

Page 3 of 5

133



provisions of this Agreement.

10.2  Notwithstanding the foregoing, CONTRACTOR shall have the right to assign all, but not
part, of the sums owing to it by CITY. Such assignment shall not become effective until thirty (30) days after
written notice thereof, signed by CONTRACTOR, has been received by CITY, and all payments made by
CITY prior to such effective date shall be valid.

Section 11. Temporary Utilities. Utilities of the nature normally mobilized by CITY (water,
power, telephone, storage space, and the like) will be made available for CONTRACTOR’s use, contingent
upon overall job requirements and needs of others. If CITY has facilities available for board and lodging of
employees, the facilities will be made available to CONTRACTOR’s employees, when space is available, at
the rate established for the project. CITY will not, however, guarantee availability of facilities unless
specifically provided for otherwise.

Section 12. Equal Opportunity. During the performance of this subcontract, CONTRACTOR
agrees not to discriminate against any employee because of race, color, creed, or national origin.

Section 13. Public Protection.

13.1 CONTRACTOR shall provide, erect, and maintain proper warning signals, signs, lights,
barricades, and fences on and along the line of the work and shall take all other necessary precautions for the
protection of the work and safety of the public.

13.2 CONTRACTOR shall indemnify CITY from and against any and all liability for damage to
the work, or for injury or damage to persons or property occurring on or about the project work area or in
connection with the work.

Section 14. Safety.

141 CONTRACTOR shall make effort to prevent injuries to any workers employed in carrying
on operations covered by this agreement and to adopt and place in effect such reasonable practical
suggestions as may be offered by CITY to promote safety and safe working conditions.

14.2  Should CONTRACTOR consistently fail to maintain CONTRACTOR’s equipment in safe
operating condition or should CONTRACTOR’s operation be characterized by abnormally frequent injuries
to workers, then at the option of CITY, this agreement may, upon twenty-four (24) hours written notice to
CONTRACTOR, be canceled and CONTRACTOR required to remove immediately all of
CONTRACTOR’s equipment and employees from the work site.

Section 15. Performance Bond. The CONTRACTOR shall furnish a performance bond in
form satisfactory to CITY with good and sufficient sureties in an amount at least equal to one hundred
percent of the contract price as security for the faithful performance of this contract and also a payment bond
in an amount not less than one hundred percent of the contract price for all indebtedness incurred for labor
furnished, materials , equipment or supplies, used or consumed in connection with or in or about the public
improvement made pursuant to this contract in compliance with K.S.A. 60-1111.

Section 16. Warranty. CONTRACTOR agrees to warrant the quality of all contract work and
materials set forth in Exhibit 111, attached hereto and incorporated herein by reference.

Section 17. Clean-Up. On completion of any unit of the work, and on final completion of the
work, CONTRACTOR shall clean up all refuse and rubbish around or alongside the work caused by
CONTRACTOR, and to remove promptly all excess materials, tools, structures, and the like, that may have
been brought on the work site or erected by CONTRACTOR. In the event of the failure of CONTRACTOR
to do so, CITY may, after giving reasonable notice, clean up the premises at the cost and expense of
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CONTRACTOR.

Section 18. Status as Independent Owner. It is agreed that CONTRACTOR is an
independent owner, acting on CONTRACTOR’s own and is not an employee of CITY.

Section 19. Binding Effect. This agreement shall bind the heirs, executors, administrators,
successors and assigns of the parties to this agreement.

Section 20. Governing Law. This Agreement shall be governed by and construed in
compliance with the domestic laws of the State of Kansas without giving effect to any choice-of-law or
conflict-of-law provision or rule (whether of the State of Kansas or of any other jurisdiction) that would
cause the application of the laws of any jurisdiction except the State of Kansas.

Section 21. Attorney Fees. In the event that any action is filed in relation to this agreement, the
unsuccessful party in the action shall pay to the successful party, in addition to all the sums that either party
may be called on to pay, the successful party’s attorney’s fees.

Section 22. Entire Agreement. This agreement shall constitute the entire agreement between
the parties and any prior understanding or representation of any kind of preceding the date of this agreement
shall not be binding upon either party except to the extent incorporated in this agreement.

Section 23. Modification of Agreement. Any modification of this agreement or additional
obligation assumed by either party in connection with this agreement shall be binding only if evidenced in
writing signed by each party or an authorized representative of each party.

Section 24. Paragraph Headings. The titles to the paragraphs of this agreement are solely for
the convenience of the parties and shall not be used to explain, modify, simplify, or aid in the interpretation of
the provisions of this agreement.

By signing this agreement, each individual executing this agreement on behalf of a business entity

represents and warrants that he, she or it is duly authorized by indemnitor(s) to bind indemnitor(s) to all
of the terms and conditions of this agreement.

CITY:
The City of Osawatomie, Kansas

Date:

Philip A. Dudley, Mayor
ATTEST:

Date:

Ann Elmquist, CITY CLERK

CONTRACTOR:
Exline, Inc.

Date:

Robert W. Exline, Jr., President
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ContractAgreemen

EXHIBIT | PRICE QUOTATION

11-016751-3

PLEASE INDICATE THIS
NUMBER WHEN ORDERING

PO BOX 1487 * 3256 E. COUNTRY CLUB ROAD

SALINA, KANSAS 67402-1487 DATE Page
800-255-0111 * 785-825-4683 * FAX 785-826-4425 07-17-2012 lof2
YOUR INQUIRY DATED
Clty of Os_awatomie AVAILABILITY
Attn: Springer, Marty 6-8 WKS ARO
TERMS FOB
PO Box 37 Net 30 Salina, KS
100 11th Street CUSTOMER REPRESENTATIVE
Osawatomie, KS 66064 Terry Hall - 1& A
EXLINE, Inc., is pleased to offer the following quotation:
Item Quantity Description Unit Price Amount
This is a (budgetary ) quote to provide turnkey operation for the installation
of a catalytic converter on unit #2 and catalytic converter/silencers on units
#4 &#5, data monitoring/recording equipment, crankcase vent filtration
system and final emissions testing on all three units. if customer accepts
quote further specifications will need to be verified. which could include
price increasing.All surfaces are to be structurally sound and in good
conditions where mounting equipment. All work is scheduled to be
completed in one trip with an additional trip to perform final emissions
testing.
1 1 | CATALYST/SILENCER COMBO / CATALYTIC CONVERTERS 239,166.00 239,166.00

Unit #2) QUICK-LID™ Model DC65Q-24 catalytic converter equipped with one
(1) catalyst element, 304 stainless steel catalyst center-body construction, C-
Channel element construction with gasket-free internal sealing system,
provision for future upgrade, ANSI 150 |b bolt pattern carbon steel flanges
(as required), and eight (8) ¥2" standard monitoring ports. This catalyst will
add approx. 2.5" w.c. of backpressure.

Unit #4) QUICK-LID™ Model DC64Q-16 leg mounted industrial catalytic
silencer -catalytic converter is stainless steel construction, mild steel silencer
body construction, ANSI 150 Ib bolt pattern carbon steel flanges, and four %"
standard monitoring ports. High temperature flat black painted finish and
ports per customer requirements. The housings can be coated to a specific
paint specification ie...Al thermal spray or powder coating at an additional
cost. This silencer will result in an average sound attenuation of 20-25dBa
and a backpressure of approx. 5.4" w.c.

Unit #5) QUICK-LID™ Model DC69.5Q-24 leg mounted industrial catalytic
silencer -catalytic converter is stainless steel construction, mild steel silencer
body construction, ANSI 150 Ib bolt pattern carbon steel flanges, and four %"
standard monitoring ports. High temperature flat black painted finish and
ports per customer requirements. The housings can be coated to a specific
paint specification ie...Al thermal spray or powder coating at an additional
cost. This silencer will result in an average sound attenuation of 20-25dBa
and a backpressure of approx. 7.6" w.c.

DATA LOGGER

ECMD-102 Emissions Compliance Monitoring and Data logging System
(Enhanced) 120 days of data. Customer to supply 24VDC min 1.7Amps power
to each units location

ECMD Accessory Kit including Qt.2 each 0-50 "w.c. pressure transducers Qt.2
TCK105 Thermocouple "k" type along with a junction box w/terminal strip,
1/4" SS tubing fittings to connect the end devices to the Junction Box

CRANKCASE VENT FILTRATION
All engines will have crankcase vent filtration systems provided by Hilco.
Filtration system will operate at an efficiency of 99.97%.
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PO BOX 1487 * 3256 E. COUNTRY CLUB ROAD

PRICE QUOTATION
11-016751-3

PLEASE INDICATE THIS
NUMBER WHEN ORDERING

SALINA, KANSAS 67402-1487 DATE Page
800-255-0111 * 785-825-4683 * FAX 785-826-4425 07-17-2012 20f2
YOUR INQUIRY DATED
Clty of Os_awatomie AVAILABILITY
Attn: Springer, Marty 6-8 WKS ARO
TERMS FOB
PO Box 37 Net 30 Salina, KS
100 11th Street CUSTOMER REPRESENTATIVE
Osawatomie, KS 66064 Terry Hall - 1& A
EXLINE, Inc., is pleased to offer the following quotation:
Item Quantity Description Unit Price Amount
EMISSIONS TESTING
Final emissions testing will be performed by AEROMET. They will coordinate
with EPA and issue certifications after testing is complete.
2 1 | Aditional cost for the required Pay Bond for the quoted amount of $239,166.00 2,870.00 2,870.00

NOTES:

1) Standby time will be charged for any time our crew is unable to perform
the quoted scope of work due to engine availability or customer schedules,
etc. per our M & T Rate Schedule.

2) Labor price is based upon working six (6), ten (10) hour days, Monday
through Saturday, Per Diem on Sunday.

3) Customer to furnish adequate overhead hoisting in engine room, air for
tools and restroom/break room.

4) Any asbestos testing and or removal required to complete the quoted
scope of work will be billed at cost plus 15%

5) Customer is responsible for all required local, state, and federal permits.
6) Customer must supply 24vdc, 10 amps minimum within 10 feet of unit(s).

FREIGHT HAS BEEN INCLUDED IN THIS JOB PRICE.

Thanks for the opportunity to quote the turnkey operation of bringing your
engines into compliance with the new RICE NESHAP requirements.

Rich Meisenheimer
(785) 201-4594

Freight and Sales/Use Taxes are not included in the price quotation.
Additional charges, if any, will be added to the invoice upon completion of
work. Exline, Inc. Terms and Conditions apply to all work and services
provided by the Company.

Total $242,036.00

CONDITIONS: Prices and delivery are based on costs and conditions existing on the date of quotation and are subject to change. Typographical and stenographic errors subject to correction. Purchaser assumes liability
for patent and copyrights infringements when goods are made to Purchasers specifications. Conditions are specifically stated herein shall be governed by established trade customs. Terms inconsistent with those stated
herein which may appear on Purchasers formal order will not be binding on the Seller.

Quote valid Until 08-16-2012 Signed

P.O. #

Date Accepted Approved By
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CONTRACT AGREEMENT
EXHIBIT I

3256 East Country Club Rd.- PO Box 1487
Salina, KS 67402-1487

785-825-4683 - Fax 785-826-4425
1-800-255-0111

www.exline-inc.com

Ignition and Automation Division Rate Schedule

Overtime

Classification

Standard 8 Hour Day

5 Day Week Weekends & Holiday

Welding

Lead Welder $ 100.00 $100.00

Welder Helper $ 65.00 $ 95.00
Technicians

Control Tech Super $68.00 $102.00

Control Tech A $58.00 $87.00

Helper $ 48.00 $72.00
Travel Time

All Personnel Standard Labor Rates (above) for Classification

Other Rates:

Welding Truck $45.00/hr

Service Truck $20.00/hour

Consumables/Environmental 3% of billable labor

H2s Monitor (per unit) $12.00/day

LEL Monitor (per unit) $12.00/day

Oscilloscope $70.00/day

Standby Time:

During Workday Standard Labor Rates (above) for Classification
Daily Rates:

Technical Personnel
Other Charges:

Commercial Transportation
Lodging Expenses

Per Diem

Vehicle Mileage

Rental Equipment

Material and Contract/Outside Services

Excludes all state and local taxes. Taxes will be added to invoice as applicable.

$480/day

Actual Cost+10%
Actual Cost+10%
40.00/day

1.50 per mile
Cost plus 15%
Cost plus 15%

Rates do not include special equipment tools and rental equipment such as hoists, cranes, mobile equipment and scaffolding.

Above rates applicable within the continental 48 states.
Any necessary outside machine shop services are not included in these rates.

Our personnel will present daily time reports for your signature and provide a copy for your records. EFFECTIVE: July 2011

Industrial Repair & Manufacturing, Specializing In Reciprocating Engines & Compressors
Shop & Infield Services - Mechanical & Technical Services - Turnkey Overhauls
Ignition & Automation
Since 1872
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Contract Agreement

Exhibit 111

PRODUCT and SERVICE WARRANTY

I. EXLINE PRODUCT WARRANTY

“Exline Products” covered under this WARRANTY
are warranted to be free from defects in materials and
workmanship, when installed and used in the manner
for which they are intended, for a period of 12
months from the date of shipment from Exline.
Products characterized by Exline as having been
Remanufactured are covered by this Warranty the
same as newly manufactured Exline Products.
“Exline Products” include: (i) products manufactured
by Exline, as well as parts or components of such
products as are manufactured exclusively for Exline,
by any other party, to Exline specifications and
drawings produced by Exline.

“Non-Exline Products” not covered by this
Warranty, include: (i) products supplied by Exline
manufactured by another party. Such Non-Exline
Products are resold by Exline in their original form
and are not modified by Exline in any way.
Purchaser’s remedy for defective Non-Exline
Products shall be limited to the applicable warranty
of the manufacturer or supplier.

1. EXLINE SERVICE WARRANTY

Exline warrants its Services, such as overhauls,
repairs, site supervision and installation services,
including WARRANTY Services, to be free from
defects in materials and workmanship for a period of
12 months from the date of service completion/start-
up. Exline Products installed as part of a Service
provided, will be covered by this WARRANTY for a
period of 12 months from date of installation.
Following WARRANTY Services, the period of
warranty coverage for the unexpired portion of the
PRODUCTS WARRANTY shall also apply.

HI. LIMITATIONS

The sole obligation of Exline hereunder is to repair or
replace, at its option, and without charge, any Exline
Product which is defective, or, in the case of
defective Services, to reperform such Services. Other
than the foregoing repair, replacement, or
reperformance, the purchaser shall have no other
remedy against Exline, and Exline shall not be liable
for loss or damage arising from statute, law, strict
liability in tort, or negligence resulting from any
defect in a Exline Product or in Exline Services, even
though the defect was caused by negligence, breach
of warranty or strict liability in tort of Exline. IN NO
EVENT SHALL EXLINE, INC. BE LIABLE
FOR SPECIAL, CONSEQUENTIAL, OR
INCIDENTAL DAMAGES INCLUDING, BUT
NOT LIMITED TO, LOSS OF ANTICIPATED
PROFITS OR LOSS OF USE OF ANY

EQUIPMENT, INSTALLATION, SYSTEM,
OPERATION OR SERVICE INTO WHICH THE
EQUIPMENT, PARTS OR MATERIALS MAY
BE PUT, OR THE SERVICES PERFORMED.
THIS LIMITATION ON VENDOR'’S
LIABILITY SHALL APLLY TO ANY
LIABLILITY FOR DEFAULT UNDER OR IN
CONNECTION WITH THE GOODS OR
SERVICES DELIVERED HEREUNDER,
WHETHER BASED ON WARRANTY,
FAILURE OF OR DELAY IN DELIVERY OR
OTHERWISE. In any event, Exline shall not be
liable for incidental and /or consequential damages
including loss of income or profits, lost sales, or
economic loss.

1V. CONDITIONS

Such repair, replacement, or reperformance will be
affected at a location of Exline’s choice (including
Exline plants and service facilities, Exline subsidiary
plants, or authorized service facilities). In replacing
any Exline Product pursuant to this WARRANTY,
Exline may replace such Exline Product with a
modified or improved product or component.
Purchasers claiming warranty service should contact
the Customer Service department at it’s Salina, KS
facility.

V. OTHER EXCLUSIONS

This WARRANTY does NOT APPLY TO:

e Exline Products which, in Exline’s opinion,
have been damaged by misuse,
misapplication, negligence, or accident.

e Exline Products on which disassembly
and/or repairs have been attempted without
prior authorization from Exline.

e Any Exline Product if any component part
has been repaired or replaced by any part not
manufactured or furnished by Exline.

e Products or Services, totally or partially,
under the condition of customer furnished
engineered specifications/design and/or
procedures for lack of serviceability
resulting from faulty engineered
specifications/design and/or procedures.

Apart from the obligations set forth herein (unless
otherwise agreed in writing) Exline makes no other
warranty or condition, expressed or implied (by
statute, common law, trade usage or otherwise) and
specifically excludes the implied warranties of
merchantability and fitness for a particular purpose,
as well as all other warranties expressed or implied.
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Clt O (?sawatomle City Hall
439 Main Street ® PO Box 37

0 mle Osawatomie, KS 66064

Phone: (913)755-2146

WWw. osawatomleks. org Fax: (913)755-4164
STAFF AGENDA MEMORANDUM

DATE OF MEETING: September 27,2012
AGENDA ITEM: Police Car Purchase

PRESENTER: Don Cawby, City Manager

ISSUE SUMMARY: | am requesting that the City Council approve the purchase of a used police
car not to exceed $14,000. We may still plan to negotiate an even lower amount. For this
purchase, we are targeting a 2010 Dodge Charger from Joe Watt Police Cars in Vinita,

Oklahoma. (The description is attached.) Joe Watt specializes in used police vehicles.

We currently have $11,000 left in the CIP Vehicle budget for 2012, which was to be used for an
additional work truck. However, with the retirement of Steve Coffelt, we don’t have the

pressing need for a truck as we do for the replacement of patrol cars.

Through low-mile, used car purchases we are attempting to replace the fleet over the next
couple of years and to get consolidated to one color, make and model as much as possible to
make repair and stocking of parts easier. We also are planning on eliminating one car from the
fleet.

We have also been able to acquire used LED light bars for the City of Shawnee for the Charger

for a couple hundred dollars each, which will reduce the cost of new cars.

| would argue that purchasing used, low-mileage cars is the best solution for our City at this
time. | would also like to suggest that we consider a change in our financial policies to allow for

the purchase for used vehicles up to a certain amount or possibly just on police vehicles.

COUNCIL ACTION NEEDED: Review and discuss.

STAFF RECOMMENDATION TO COUNCIL: Approve the expenditure.

2012-09-27 SAM Police Car Purchase.docx
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Print Details

Page 1 of 1

Fuel economy (MPG)
City Hwy

il 17 25

Printed Sep 25, 2012

2010 Dodge Charger $14,900
Contact Sales at Joe Watt Police Cars
Phone: (918) 256-2229
438030 E Hwy 60, Vinita, OK 74301
Specs
Ext Color Black Engine 3.5L 250.0hp
Int Color VIN ""2B3AA4CV9AH181632
Mileage 26,713 Transmission Automatic
Body Style Sedan
Stock ID 181632 Doors 4 doors
Fuel Gas
Features

SAFETY : N/A; COMFORT : N/A ; SEAT : N/A ; WINDOWS : N/A ; SOUNDS SYSTEM : N/A ; OTHER

FEATURES : N/A
Description

http://www.joewattpolicecars.com/print/5717049

9/25/2012
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September 26, 2012

Don Cawby

City Manager

City of Osawatomie, KS
439 Main Street, PO Box 37
Osawatomie, KS 66064

Re: City Council Resignation

Dear City Manager and Council;

Please accept this letter as notification of my resignation from the City Council effective
immediately. As my family and | prepare to move, | will no longer be able to represent my
district. 1 appreciate the opportunity | have had to serve and feel that the City is in good
hands and moving in the right direction.

Sincerely,

Jo




1-204.

1-205.

1-206.

1-207.

the third Thursday of those months. (K.S.A. 14-111; Ord. 3583, Sec. 1; Code
2008)

SAME; QUORUM. In all cases, it shall require a majority of the council
members-elect to constitute a quorum to do business. (K.S.A. 14-111; Ord. 3266,
Sec. 9; Code 2008)

POWERS OF THE MAYOR. The mayor shall preside at all meetings of the
governing body. The mayor shall have the tie-breaking vote on all questions
when the members present are equally divided. The mayor shall:

(@) Take care that the ordinances of the city are complied with;

(b) Sign the commissions and appointments of all officers elected or
appointed;

(c) Endorse the approval of the governing body on all official bonds;

(d) From time to time communicate to the city council such information and
recommend such measures as he or she may deem advisable;

(e) Have the power to approve or veto any ordinance as the laws of the
state shall prescribe; (K.S.A. 14-301:305; Ord. 3266, Sec. 5; Code 2008)

PRESIDENT OF THE COUNCIL. The city council shall elect one of its own
body as president of the council. The president of the council shall preside at all
meetings of the council in the absence of the mayor. In the absence of both the
mayor and the president of the council, the council shall elect one of its members
as "acting president of the council." The president and acting president, when
occupying the place of mayor, shall have the same privileges as other council
members but shall exercise no veto. (K.S.A. 14-208, 14-308, 12-2003; Ord.
3266, Sec. 6; Code 2008)

VACANCIES IN GOVERNING BODY; HOW FILLED. A vacancy occurring
in the office of a City Council member, whether such vacancy occurs by reason of
the removal of the council member from their ward or by reason of their death,
resignation, failure of the council member to qualify for office, or the
disqualification of a council member from holding such office, shall be filled by an
election held among the remaining members of the City Council. Whenever such
vacancy occurs in the office of a City Council member, the Mayor shall at a
regular or special meeting of the Council inform the Council of the vacancy and
form a nominating committee, composed of the Mayor, the President of the
Council, and the council member remaining in the ward affected to seek out
candidate(s) from the ward affected to fill such vacancy. Within forty (40) days of
the Mayor informing the Council of a vacancy, the nominating committee shall
recommend candidate(s) to the Council. Individual Council members may also
recommend candidates to fill such vacancy. Following receipt of the
recommendation of the nominating committee at a regular meeting of the Council
or at a special meeting duly called for the purpose of filling such vacancy, the
Council may by motion nominate a person or persons for consideration of the
Council. Any successor in office elected by the Council to fill such vacancy must
be elected by a majority of the remaining elected council members of said City.
(Ord. 3605, Sec. 1; Code 2008)
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